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LEASE PURCHASE AGREEMENT

(Morris County Renewable Energy Program, Series 2011)


THIS “LEASE PURCHASE AGREEMENT (Morris County Renewable Energy Program, Series 2011)” (including any amendments or supplements hereto from time to time in accordance with the terms hereof, this “Company Lease Agreement”), dated as of November 1, 2011, is made by and among the MORRIS COUNTY IMPROVEMENT AUTHORITY (including any successors and assigns, the “Authority” or “Lessor”), duly created by ordinance of the Board of Chosen Freeholders (“Board of Freeholders”) of the County of Morris (the “County”), State of New Jersey (“State”) as a public body corporate and politic of the State pursuant to and in accordance with the provisions of the county improvement authorities law, constituting Chapter 183 of the Pamphlet Laws of 1960 of the State, and the acts amendatory thereof and supplemental thereto (as codified at N.J.S.A. 40:37A-44 et seq., the “Act”) and other applicable law, and [COMPANY], a limited liability company organized and existing under the laws of the State of Delaware, duly authorized to conduct business in the State (including any successors and assigns, the “Company” or “Lessee”).

___________
WHEREAS, The Morris County Improvement Authority (including any successors and assigns, the "Authority") has been duly created by resolution no. 42 entitled "Resolution of the Board of Chosen Freeholders of Morris County, New Jersey creating the Morris County Improvement Authority" duly adopted by the Board of Chosen Freeholders (the "Board of Freeholders") of the County of Morris (the "County") in the State of New Jersey (the "State") on April 10, 2002 as a public body corporate and politic of the State pursuant to and in accordance with the county improvement authorities law, constituting Chapter 183 of the Pamphlet Laws of 1960 of the State, and the acts amendatory thereof and supplemental thereto (the "Act") and other applicable law;


WHEREAS, the Authority has developed a program (the “Renewable Energy Program”) for the financing, design, permitting, acquisition, construction, installation, operation and maintenance of renewable energy capital equipment and facilities such as solar panels, wind turbines, and hydro-electric, bio-diesel, geothermal, and bio-mass facilities, including any related electrical modifications, work related to the maintenance of roof warranties, or other work required, desirable or convenient for the installation of such systems (collectively, the renewable energy capital equipment and facilities, the “Renewable Energy Projects”) for and on behalf of the County and local governmental units within the County, including without limitation municipalities, boards of education for school districts, local authorities and any other local government instrumentalities, public bodies or other local government entities; collectively, including the County, the “Local Units”);


WHEREAS, the Renewable Energy Projects procured under the Renewable Energy Program are to be installed on, in, affixed or adjacent to and/or for any other Local Unit controlled buildings, other structures, lands or other properties of the Local Units (collectively, the “Local Unit Facilities”);


WHEREAS, it may be necessary, desirable or convenient, in connection with the financing, design, permitting, acquisition, construction, installation, operation and maintenance of the Renewable Energy Projects, to finance, design, permit, acquire, construct, renovate and install certain capital improvements to the Local Unit Facilities, including without limitation, improvements to or replacement of, roofing systems, if any (the “Capital Improvement Projects” and together with the Renewable Energy Projects and any Completion Project as defined in the hereinafter defined Bond Resolution, the “Projects”), and to the extent no Capital Improvement Projects are so financed, references herein shall have no meaning;


WHEREAS, the primary goal of the Renewable Energy Program is to expand the use of renewable energy sources available and utilized by the Local Units for their Local Unit Facilities, with the attendant environmental and financial benefits associated thereby, and to reduce the energy related operating costs to the Local Units for their Local Unit Facilities, all intended to be offered at no net cost to the Local Units; 


WHEREAS, on February 18, 2010 the Authority issued its $21,600,000 aggregate principal amount of “County of Morris Guaranteed Renewable Energy Program Lease Revenue Bonds, Series 2009A [Federally Taxable]”, to finance the initial tranche (the “Initial Tranche”) of the Authority’s Renewable Energy Program;


WHEREAS, the Authority is presently funding the engineering, energy consulting, legal, financial advisory and other preliminary costs of the second tranche (the “Second Tranche”) of its Renewable Energy Program necessary, desirable or convenient for the development and implementation of the Renewable Energy Program (the “Preliminary Program Costs”) prior to the issuance of the Authority’s hereinafter defined Series 2011 Bonds;


WHEREAS, in order to implement the Second Tranche of the Renewable Energy Program, the Authority has determined to finance the respective Renewable Energy Projects and Capital Improvement Projects, if any, on, in or about the respective Local Unit Facilities, all as set forth on Exhibits B, C, and A to the hereinafter defined Local Unit License Agreement for each of the following participating Local Units:  


(i)
Township of Hanover and Township of Parsippany-Troy Hills (collectively, the “Municipal Series 2011 Local Units”); and


(ii)
Chester Board of Education, Kinnelon Board of Education, Mine Hill Board of Education, Montville Township Board of Education, Morris Hills Regional District Board of Education, Morris School District Board of Education, Randolph Township Board of Education, and Washington Township Board of Education (collectively, the “Board of Education Series 2011 Local Units”); and


(iii)
County College of Morris (the “County Series 2011 Local Units”);

(each a “Series 2011 Local Unit”, and together with any additional local governmental units within the County that might be added by the Authority to the Second Tranche pursuant to the hereinafter defined Local Finance Board Application or otherwise, collectively, the “Series 2011 Local Units”), through the issuance by the Authority of one or more series of bonds and notes entitled “County of Morris Guaranteed Renewable Energy Program Lease Revenue [Notes] Bonds, Series 2011 (Federally Taxable)” dated their date of delivery, Outstanding (as defined in the Bond Resolution upon issuance) in the aggregate principal amount (including Sinking Fund Installments, if any, as such term is defined in the Bond Resolution) not to exceed $50,000,000 (the “Series 2011 Bonds”);


WHEREAS, in order to finance the Renewable Energy Projects for the Series 2011 Local Units on, in or about their Local Unit Facilities, the Authority may sell one or more series of Series 2011 Bonds, (i) one series by either a competitive process or by negotiated sale after a competitive process an underwriter (the “Underwriter”) the terms of which sale shall be as set forth in that certain Bond Purchase Agreement between the Underwriter and the Authority (the “Series 2011A Bonds”), and (ii) one or more series of notes (collectively, the “Series 2011B Notes, and together with the Series 2011A Bonds, the previously defined “Series 2011 Bonds”), either by the same sale method as the Series 2011A Bonds or by direct sale to the County; provided, however that the aggregate principal amount of the Series 2011A Bonds and the Series 2011B Bonds together with any other bonds issued under the Bond Resolution shall not exceed $50,000,000;


WHEREAS, any notes issued as Series 2011 Bonds may be refunded through the issuance of one or more series of notes or bonds issued as Series 2011 Bonds, so long as (i) the principal amount of such notes or bonds, each issued as Series 2011 Bonds and Outstanding in the aggregate at any one time under and as defined in the hereinafter defined Bond Resolution, does not exceed $50,000,000 and (ii) the interest rates thereon do not exceed the maximum interest rates set forth in the Local Finance Board Application;


WHEREAS, the Series 2011 Bonds shall also finance all other costs associated with the Renewable Energy Program that the Authority determines to be necessary, convenient or desirable for the successful implementation of the Renewable Energy Program, including without limitation (i) all or a portion of the Preliminary Program Costs, Administrative Expenses and Company Development Fees and Expenses (as such terms are defined in the hereinafter defined Bond Resolution), (ii) costs incurred in connection with the issuance of the Series 2011 Bonds, (iii) costs incurred or to be incurred in connection with the design, permitting, acquisition, construction, installation, operation and maintenance of the Renewable Energy Projects for the Series 2011 Local Units, (iv) costs incurred or to be incurred in connection with the design, permitting, acquisition, construction, renovation, and installation of the Capital Improvement Projects for the Series 2011 Local Units, if any, (v) capitalized interest and/or reserves, if any, and (vi) such other amounts as shall be set forth in the Bond Resolution (collectively, the Series 2011 Project”);


WHEREAS, the Series 2011 Bonds, and any Additional Bonds defined under the Bond Resolution (collectively, the “Bonds”) shall be issued pursuant to the terms of that certain “RESOLUTION AUTHORIZING THE ISSUANCE OF County OF MORRIS Guaranteed Renewable Energy Program Lease Revenue NOTES AND Bonds, Series 2011 AND ADDITIONAL BONDS OF THE MORRIS COUNTY IMPROVEMENT AUTHORITY” to be adopted by the governing body of the Authority, as amended and supplemented from time to time in accordance with its terms, including by one or more Certificates of an Authorized Officer of the Authority, each dated the date of issuance of the respective series of Series 2011 Bonds (the “Bond Resolution”), all in accordance with Sections 17-19 of the Act (N.J.S.A. 40:37A-60, 61 and 62) and all other applicable law;


WHEREAS, pursuant to N.J.S.A. 40:37A-77 of the Act, N.J.S.A. 40A:65-4 of the Uniform Shared Services and Consolidation Act (as amended and supplemented from time to time, the “Shared Services Act”) and other applicable law,  upon or prior to the issuance of the Series 2011 Bonds, the Authority shall have entered into a “License and Access Agreement (Morris County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended or supplemented from time to time in accordance with its terms, each agreement shall constitute a “Local Unit License Agreement”, and collectively, the “Local Unit License Agreements”) with each Series 2011 Local Unit that would, among other things, provide the Authority and/or its assignees the right and obligation to (i) access the Local Unit Facilities of each such Series 2011 Local Unit, most particularly their roofs and electrical systems (the “Local Unit License”), (ii) finance, design, permit, acquire, construct, install, operate and maintain the Renewable Energy Projects on, in, affixed or adjacent to, or for the benefit of such Local Unit Facilities, (iii) finance, design, permit, acquire, construct, renovate, and install, the Capital Improvement Projects, if any, on, in, affixed or adjacent to, or for the benefit of such Local Unit Facilities, (iv) receive the right to the renewable energy produced from the Renewable Energy Projects financed by the Series 2011 Bonds, and (v) sell all or a portion of the renewable energy produced from such Renewable Energy Projects through the Authority to the respective Series 2011 Local Units, pursuant to an assignment (under each Local Unit License Agreement) from the Authority to the Series 2011 Local Units of the Power Purchase Agreement (as hereinafter defined), the terms of which Power Purchase Agreement could be entered into directly by the Series 2011 Local Units under N.J.S.A. 40A:11-15(45) of the Local Public Contracts Law (for the Municipal and County Series 2011 Local Units) and under N.J.S.A. 18A:18A-42(o) of the Public Schools Contracts Law (for the Board of Education Series 2011 Local Units);  

WHEREAS, upon or prior to the issuance of the Series 2011 Bonds, and in accordance with (i) N.J.S.A. 40A:11-4.1(k) of the Local Public Contracts Law, (ii) Local Finance Board Notice 2008-20, December 3, 2008, Contracting for Renewable Energy Services, (iii) the State Board of Public Utilities (“BPU”) protocol for measuring energy savings in PPA agreements dated February 20, 2009 (Public Entity Energy Efficiency and Renewable Energy Cost Savings Guidelines), (iv) Local Finance Board Notice 2009-10 dated June 12, 2009, Contracting for Renewable Energy Services: Update on Power Purchase Agreements, and (v) all other applicable law, and pursuant to a competitive contracting process governed thereby, which shall include a request for solar developer proposals to be issued by the Authority (the “Company RFP”) and the receipt of proposals from prospective solar developers, including that (the “Company Proposal”) of the successful respondent (the “Company”), the Authority shall select the Company to (y) design, permit, acquire, construct, install, operate and maintain the Renewable Energy Projects and (z) design, permit, acquire, construct, renovate, and install the Capital Improvement Projects, if any, in both cases for the designated Local Unit Facilities of such Series 2011 Local Units, with such Program terms to be set forth in the following Company Documents to be entered into between the Company and, at a minimum, the Authority, or acknowledged by the Company, as applicable:

(a)
Pursuant to N.J.S.A. 40:37A-78 of the Act, a “Lease Purchase Agreement (Morris County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended or supplemented from time to time in accordance with its terms, the “Company Lease Agreement”) between the Authority, as owner and lessor, and the Company, as lessee, (I) conveying to the Company a leasehold interest in and to the Renewable Energy Projects, (II) assigning to the Company a license of the necessary portion of each Series 2011 Local Units’ Local Unit Facilities (obtained by the Authority through the Local Unit License Agreements) in order for the Company to design, permit, acquire, construct, install, operate and maintain the Renewable Energy Projects, and to design, permit, acquire, construct, renovate, and install the Capital Improvement Projects, if any, in both cases, for such Series 2011 Local Units, and (III) obligating the Company to operate and maintain, or cause the operation and maintenance of, the Renewable Energy Projects for the Series 2011 Local Units; 
(b) That certain “Power Purchase Agreement (Morris County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended or supplemented from time to time in accordance with its terms, the “Power Purchase Agreement”) authorized pursuant to N.J.S.A. 40:37A-77 and -78 of the Act, N.J.S.A. 40A:65-4 of the Shared Services Act, N.J.S.A. 40A:11-15(45) of the Local Public Contracts Law (regarding that portion to be assigned to the municipal/County Series 2011 Local Unit under the applicable Local Unit License Agreement), N.J.S.A. 18A:18A-42(o) of the Public Schools Contracts Law (regarding that portion to be assigned to the board of education Series 2011 Local Units under the applicable Local Unit License Agreements) and the guidelines applicable to such contracts promulgated by the State Board of Public Utilities (the “BPU”), whereby, among other things,
 (I)
The Company shall establish a power purchase price based, in part, on the Authority’s  covenant in the Company Lease Agreement to issue the Series 2011 Bonds to finance the Renewable Energy Projects, and if applicable, the Capital Improvement Projects, for the Series 2011 Local Units, and the Company shall be entitled to draw a dedicated portion of the net proceeds of the Series 2011 Bonds for the design, permitting, acquisition construction, renovation, and installation of such Projects on a requisition basis, 

(II)
The Company shall establish a power purchase price based, in part, on the Authority’s covenant in the Company Lease Agreement, as nominal owner of the Renewable Energy Projects for State law purposes, to assign to the Company all or a portion of the Authority’s rights to the Solar Renewable Energy Certificates (“SRECs”) generated by the Renewable Energy Projects for the Series 2011 Local Units, and 

(III)
The Company shall sell to the Authority for the benefit of the Series 2011 Local Units, for a term of fifteen (15) years, plus extensions if applicable, for a fixed power purchase price per kilowatt hour, as escalated under the terms thereof (such terms to be established pursuant to the Company Proposal), the renewable energy generated by the Renewable Energy Projects, which Authority obligation to purchase shall be assigned to the Series 2011 Local Units as part of the Local Unit License Agreements; and 
(c)
The Company Lease Agreement, the Power Purchase Agreement, the hereinafter defined Company Disclosure Agreement, and the hereinafter defined Company Pledge Agreement, may be collectively defined as the “Company Documents”);


WHEREAS, payment of the principal of (including mandatory sinking fund installments, if any) and interest on the Series 2011 Bonds, shall be secured by the Trust Estate as defined under and in accordance with the terms of the Bond Resolution, which shall include, among other things, (i) Basic Lease Payments to be made by the Company under, and as defined in, the Company Lease Agreement, (ii) certain Additional Lease Payments to be made by the Company under, and as defined in, the Company Lease Agreement, which Additional Lease Payments shall be attributable to (a) the Purchase Option Price payable in accordance with Section 701 of the Company Lease Agreement upon any optional redemption of the Series 2011 Bonds or (b) the Mandatory Purchase Price payable in accordance with Section 702 of the Company Lease Agreement upon any acceleration of the Series 2011 Bonds, and (iii) payments by the County under the hereinafter defined County Guaranty to the extent other funds (including the Basic Lease Payments) are not available to make the Series 2011 Bond debt service payments on time and in full, all in accordance with the terms of the Bond Resolution;


WHEREAS, the payment of the principal (including mandatory sinking fund installments, if any) in an aggregate principal amount not to exceed $50,000,000 of, and interest (at interest rates not to exceed the maximum rates set forth in the Local Finance Board Application) on the Series 2011 Bonds, but not any redemption premium, shall be fully, unconditionally and irrevocably guaranteed in accordance with (i) the terms of a guaranty ordinance of the County to be finally adopted by the Board of Freeholders, (ii) by a guaranty certificate to be executed by an authorized officer of the County within each Series 2011 Bond and (iii) a “County Guaranty Agreement (Morris County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended and supplemented from time to time in accordance with its terms, the “County Guaranty Agreement”) by and between the County and the Authority, as acknowledged by the Company and the Credit Facility Provider, if any (as hereinafter defined) setting forth, among other things, the County’s obligation to make any such guaranty payments in accordance with and within the parameters set forth in the guaranty ordinance and the Bond Resolution (collectively, the “County Guaranty”), all pursuant to Section 37 (“Section 37”) of the Act (N.J.S.A. 40:37A‑80);


WHEREAS, the holders of any Additional Bonds issued under the terms of the Bond Resolution, the Act and all other applicable law shall also be entitled to the pledge of the Trust Estate under the Bond Resolution on a pro-rata basis with the holders of any Outstanding Bonds as defined therein, including the Series 2011 Bonds, although the guaranty of the County shall only extend to any such Series of Additional Bonds to the extent (i) the aggregate principal amount of all such Series of Additional Bonds, when taken together with the aggregate principal amount of the Series 2011 Bonds, shall not exceed $50,000,000, or (ii) the County adopts and executes similar official action and documents constituting the County Guaranty;


WHEREAS, under the County Guaranty Agreement, the Company RFP, and as applicable, the Company Proposal, the Authority shall be obligated to obtain a letter of credit, cash, a covenant to provide same, or other form of security acceptable to and issued for the benefit of the County (the “County Security”) to be issued by a sufficiently rated banking or other financial institution, or if the County Security is provided in the form of immediately available funds or the right to same, then the Company (in any such case, the “County Security Provider”), all to secure, in part, the County’s payment obligations under the County Guaranty (but not to secure the payment of debt service on the Series 2011 Bonds, as any such County Security shall be deposited in the County Security Fund under the Bond Resolution, which Fund shall not be a part of the Trust Estate pledged for the payment of the Series 2011 Bonds), the terms of which County Security shall be set forth in a letter of credit and reimbursement or other agreement to be dated the first day of the month of issuance of the applicable series of Bonds (as the same may be amended and supplemented from time to time in accordance with its terms, the “County Security Agreement”) among the Company, the County Security Provider, and the Authority, and acknowledged by the County, the provisions of which County Security Agreement, to the extent the County Security is in the form of immediately available funds or the right to same deposited in the County Security Fund created under the Bond Resolution, shall (i) not be set forth in an independent County Security Agreement, and accordingly (ii) be set forth in the Bond Resolution, the County Guaranty Agreement and the Company Lease Agreement; 


WHEREAS, should the Company fail to make its Basic Lease Payments on time and in full, thereby causing the County to make payments to the Series 2011 Bondholders under the County Guaranty, which in turn causes the County Security  to be drawn upon to reimburse the County for all or a portion of any such County Guaranty repayments, (i) the County Security Agreement, if any, shall provide that the Authority assign and pledge the Reimbursement Collateral (as defined in the Bond Resolution) to the County Security Provider, as reimbursement security for any such draw on the County Security, or (ii) to the extent the County Security is in the form of immediately available funds or the right to same deposited in the County Security Fund created under the Bond Resolution, in which case no County Security Agreement shall exist, then the Company, as County Security Provider in such instance, shall only be entitled to such excess County Security, as Reimbursement Collateral, if any shall remain available, after and to the extent the County has been fully paid under its County Guaranty; 
WHEREAS, the Authority, with the consent of the County, may, depending on the Company Proposal, determine to (i) waive County Security due to the strength of the Company Proposal or otherwise, in which case the terms County Security, County Security Fund, County Security Fund Requirement, County Security Provider and Reimbursement Collateral shall have no effect, or (ii) initially accept as County Security, in lieu of a County Security Agreement, immediately available funds in such amount (defined under the Bond Resolution as the County Security Fund Requirement) as set forth in the Company Proposal, to be funded by the Company in accordance with the terms of the Company Lease Agreement, all as contemplated by the Company Proposal, and all to secure, in part, the County’s payment obligations under its County Guaranty should such County Guaranty ever be drawn upon, and which County Security Fund Requirement monies would then be deposited by the Trustee in the County Security Fund created and defined in the Bond Resolution, and which County Security Fund would be specifically excepted from the pledge of the Trust Estate and would not be available to secure the payment of debt service on the Series 2011 Bonds;


WHEREAS, in the event the Company provides the County Security Fund Requirement through such a covenant to provide immediately available funds, if applicable, but in any event to secure other Company obligations under the Company Documents, the Authority shall require the Company to further secure such obligations by pledging certain property interests of the Company and its managing member’s interest in and to the Company to the Trustee, all as shall be set forth in the Company Lease Agreement and that certain “Pledge and Security Agreement (Morris County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended or supplemented from time to time in accordance with its terms, the “Company Pledge Agreement”), and issued by the managing member of the Company, in favor of the Trustee, and acknowledged and accepted by the Company;


WHEREAS, the Company as a potential “materially obligated person” within the meaning and for the purposes set forth in Rule 15c2-12 (“Rule 15c-12”) promulgated by the Securities and Exchange Commission pursuant to the Securities and Exchange Act of 1934, as amended, may be required to enter into that certain “Company Continuing Disclosure Agreement (Morris County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended and supplemented from time to time in accordance with its terms, the “Company Continuing Disclosure Agreement”) with the Authority and the Trustee, as dissemination agent (the “Dissemination Agent”) in order to satisfy the secondary market disclosure requirements of Rule 15c2-12;


WHEREAS, pursuant to the terms of the Bond Resolution, as a “materially obligated person” within the meaning and for the purposes set forth in Rule 15c2-12, the County will be required to enter into that certain “County Continuing Disclosure Agreement (Morris County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended and supplemented from time to time in accordance with its terms, the “County Continuing Disclosure Agreement” and together with the Company Continuing Disclosure Agreement, the “Continuing Disclosure Agreements”) with the Dissemination Agent in order to satisfy the secondary market disclosure requirements of Rule 15c2-12;


WHEREAS, pursuant to the terms of the Bond Resolution and/or the Continuing Disclosure Agreements, the Authority shall (i) not be considered a “materially obligated person” within the meaning and for the purposes set forth in Rule 15c2-12, and (ii) be required to provide certain material events notices in accordance with Rule 15c2-12, and accordingly, the Authority shall be required to provide such material events notices under the terms of the Company Continuing Disclosure Agreement and the County Continuing Disclosure Agreement, all in order to satisfy the secondary market disclosure requirements of Rule 15c2-12; 


WHEREAS, prior to the issuance of the Series 2011 Bonds and in accordance with N.J.S.A. 40A:5A-6, 7 and 8 of the Local Authorities Fiscal Control Law, the Authority shall have made an application (the “Local Finance Board Application”) to, and seek, obtain, and officially recognize the findings from, the Local Finance Board (the “Local Finance Board”) in the Department of Local Government Services of the State Department of Community Affairs; 


WHEREAS, in order to market and sell the Series 2011 Bonds, the Authority shall determine to either (i) privately place the Series 2011 Bonds with any of the County, the State or State affiliate, or other third party, either directly, or through a private placement agent (“Private Placement Agent”), or (ii) alternatively, by negotiated or competitive sale, publicly offer the Series 2011 Bonds, in which public offering case the Authority shall need to: 

(a)
Authorize the distribution of a preliminary official statement “deemed final” within the meaning and for the purposes of Rule 15c2-12 describing the terms of the Series 2011 Bonds, the Series 2011 Project and the other transactions contemplated hereby (the “Preliminary Official Statement”);

(b)
If the Series 2011 Bonds shall be sold by:


(I)
Competitive sale, authorize the distribution of a notice of sale (“Notice of Sale”), pursuant to which the Authority shall select an underwriter to purchase all of the Series 2011 Bonds (the “Underwriter”), or 


(II)
Negotiated sale, enter into a bond purchase agreement (the “Bond Purchase Agreement”) with an underwriter to be selected by the Authority through a fair and open process (alternatively, the “Underwriter”) to purchase all of the Series 2011 Bonds; and

(c)
Execute and deliver a final Official Statement incorporating the terms of the sale of the Series 2011 Bonds and certain other information into the Preliminary Official Statement (the “Official Statement, and together with the Preliminary Official Statement, the Notice of Sale or the Bond Purchase Agreement, as applicable, and any of the same or other offering or sale documents that may be required by any Private Placement Agent or direct purchaser under the private sale methodology in clause (i) above, the “Sale Documents”);


WHEREAS, prior to the issuance of the Series 2011 Bonds and in accordance with Section 13 (“Section 13”) of the Act (N.J.S.A. 40:37A-56), the Authority shall have made a detailed report regarding the Renewable Energy Program to the Board of Freeholders, which report shall include, without limitation, descriptions of the Series 2011 Bonds, the Bond Resolution, the Company Lease Agreement, the County Guaranty (including the County Guaranty Agreement), the Power Purchase Agreement, the Company Pledge Agreement, the Continuing Disclosure Agreements, the Local Unit License Agreements, and if and as applicable, the Sale Documents (collectively, the “Program Documents”), and which report and amended report shall be accepted by the County by resolution adopted by the Board of Freeholders pursuant to Section 13.

 NOW, THEREFORE, in consideration of the premises and certain other consideration, the sufficiency of which is hereby acknowledged, the parties hereto mutually agree as follows:
ARTICLE I
DEFINITIONS AND EXHIBITS

SECTION 101.
Definitions.  


(a)
The terms set forth in this Section shall have the meanings ascribed to them for all purposes of this Company Lease Agreement unless the context clearly indicates some other meaning.  Words in the singular shall include the plural and words in the plural shall include the singular where the context so requires.  Terms used in this Company Lease Agreement and not otherwise defined shall have the meaning assigned to them in the Bond Resolution.


(b)
The following defined terms shall have the respective meanings ascribed to such terms in the preambles hereof:


Act


Authority


Board of Freeholders


Bond Resolution


Bonds


BPU


Capital Improvement Projects*

Company


Company Continuing Disclosure Agreement


Company Documents


Company Lease Agreement


County


County Guaranty


County Guaranty Agreement


County Security

County Security Agreement

County Security Provider

County Service Agreement


Local Units


Local Unit Facilities*

Local Unit License


Local Unit License Agreement


Local Unit License Agreements


Power Purchase Agreement


Preliminary Program Costs


Program Documents


Projects*

Renewable Energy Program


Renewable Energy Projects*


Rule 15c2-12


Series 2011 Bonds


Series 2011A Bonds


Series 2011B Bonds


Series 2011 Local Unit*

Series 2011 Local Units


Shared Services Act


SRECs

State
*as such defined terms may be amended or supplemented pursuant to Section 4.6 of the Power Purchase Agreement.



(c)
The following defined terms shall, for all purposes of this Company Lease Agreement, have the meanings ascribed to such terms in the Bond Resolution



Account

Additional Bonds



Administrative Expense Account


Capitalized Interest Account



Code


Company Development Fees and Expenses


Company Pledge Agreement



Completion Conditions


Consulting Energy Engineer


Consulting Energy Engineering Services


Cost



County Continuing Disclosure Agreement



County Security Fund



County Security Fund Requirement



Fund



Investment Securities



Net Substitute Power Purchase Price



Official Statement



Outstanding



Preliminary Official Statement



Principal Office



Project Fund



Renewable Energy Program Interested Party


Revenue Account



Revenue Fund



Revenues



Series



Sinking Fund Installments



Tax-exempt Bonds



Trustee



Trust Estate
(d) The following defined terms shall, for all purposes of this Company Lease Agreement, have the following meanings:


“Acceptance Certificates” shall mean, individually or collectively, as the case may be, the CIP Acceptance Certificates and the REP Acceptance Certificates.


“Additional Lease Payment” shall mean any amount payable by the Lessee at the times and under the other terms of the Company Lease Agreement, other than Basic Lease Payments, including without limitation, (i) Administrative Expenses not otherwise provided from a portion of the proceeds of the Bonds, including the second and succeeding Bond Year Administrative Fee, (ii) interest on any past due Lease Payments payable at the Overdue Rate (but not any such past due Basic Lease Payment), (iii) the Purchase Option Price in accordance with Section 701 of the Company Lease Agreement, and (iv) the Mandatory Purchase Price in accordance with Section 702 of the Company Lease Agreement.


"Administrative Expenses" shall mean the fees and expenses which are incurred from time to time by or on behalf of the Authority, the County, the County Security Provider, or the Series 2011 Local Units, including the Administrative Fee, if any, in carrying out their respective rights and duties under the terms of the Program Documents, including, without limitation the Preliminary Program Costs, accounting, administrative, financial advisory, and legal expenses, the Consulting Energy Engineering Services, the fees and expenses of the Trustee, any paying agents or any other fiduciaries or agents acting on behalf of the Authority, the County, or the Series 2011 Local Units, under or pursuant to the terms of the Program Documents, which amounts shall be due and payable by the Company as an Additional Lease Payment at the times set forth in the Program Documents, or, as applicable, upon presentation of an invoice for payment; provided, however, that to the extent an Administrative Expense is incurred solely due to the action or inaction of a Series 2011 Local Unit not caused by or otherwise resulting from any action, inaction or request of the Company, such Administrative Expense shall be paid by such Series 2011 Local Unit upon presentation of an invoice for payment.  Other than the $__________ of Series 2011 Bond proceeds deposited in the Administrative Fund earmarked for certain costs and expenses, including certain Administrative Expenses, and other than the Authority’s annual Administrative Fee and the Trustee’s annual fee to be paid as an Additional Lease Payment by the Company, the Company and the Series 2011 Local Units shall only be responsible for the reasonable amount of Administrative Expenses caused by the action or inaction of the Company or the Series 2011 Local Unit, as applicable, to the extent any such Administrative Expenses arise in the course of the implementation of the Renewable Energy Projects and/or the performance by the Authority, County, and/or Series 2011 Local Unit of their rights, duties and obligations under the Program Documents.

“Administrative Fee” shall mean the sum of the following, payable by the Company to the Authority at the times and the amounts as set forth below:


(i)
With respect to the Series 2011 Bonds for the first Bond Year upon initial issuance thereof, the Authority’s fee for the Renewable Energy Program in the amount of $120,000, consisting of the sum of (a) $100,000 payable from a portion of the proceeds of the Series 2011 Bonds that have been deposited in the Costs of Issuance Account of the Administrative Fund pursuant to Section 2.03(7)(a)(i) of the Bond Resolution and (b) $20,000 payable from a portion of the proceeds of the Series 2011 Bonds that have been deposited in the Administrative Expense Account of the Administrative Fund pursuant to Section 2.03(7)(a)(ii)(A) of the Bond Resolution; plus


(ii)
For all Bond Years with respect to the Series 2011 Bonds thereafter (commencing May 1, 20__), a sum of money payable by the Company as an Additional Lease Payment for deposit by the Trustee in the Administrative Expense Account of the Administrative Fund payable on the Basic Lease Payment Date immediately preceding the first day of any such Bond Year, equal to $20,000, which amount may be referred to as the Authority’s annual Administrative Fee; plus


(iii)
Reserved; plus 


(iv)
For all Bond Years with respect to the Series 2011 Bonds, a sum of money, if any, payable by the Company as an Additional Lease Payment for deposit by the Trustee in the Administrative Expense Account of the Administrative Fund payable on the last day of each such Bond Year, equal to the following:



(a)
If and only if the Company determines for some good and valuable business purpose, including without limitation impending negotiations with the Authority or any other Renewable Energy Program Interested Party regarding any provision of the Program Documents, whether required for negotiation or otherwise, to allocate to the Authority or some other Renewable Energy Program Interested Party some portion of the amount realized or to be realized by or on behalf of the Company pursuant to Section 6.3(b) of the Power Purchase Agreement during any such Bond Year, the amount of such contribution, if any; plus 


(v)
With respect to any Series of Bonds, interest on any past due Basic Lease Payments payable at the Overdue Rate in accordance with the Company Lease Agreement (but not any such past due Basic Lease Payment); plus


(vi)
For all Bond Years with respect to any Series of Additional Bonds, such amounts as may be set forth in a Supplemental Resolution, including without limitation, for any Series of Additional Bonds that refund the Series 2011 Bonds or any other Series of Outstanding Bonds, a financing fee payable upon the issuance of any such Series of Additional Bonds (from the proceeds thereof, from the Company, or otherwise) in the amount of two percent (2%) of the aggregate principal amount of any such Series of Additional Bonds, or such different amount as shall be agreed to by the Company and the Authority, plus all reasonable Administrative Expenses of the Authority and any other Renewable Energy Program Interested Party involved in any such refunding, plus an annual financing fee of one percent (1%) of the aggregate principal amount of any such Series of Additional Bonds Outstanding and payable by the Company as of the first day of each Bond Year until final maturity (stated or otherwise) thereof, except as such amounts may be modified in any such Supplemental Resolution authorizing the issuance of any such Series of Additional Bonds.  



“Applicable” shall mean (i) with reference to any Series 2011 Local Unit, the Series 2011 Local Unit intended to be benefited or obligated thereby, (ii) with reference to any Renewable Energy Project, the Renewable Energy Project for the intended Series 2011 Local Unit, (iii) with reference to any Local Unit Facilities, the Local Unit Facilities for the intended Series 2011 Local Unit, and (iv) with reference to any Local Unit License Agreement, the Local Unit License Agreement executed for the benefit of the intended Series 2011 Local Unit.

 “Architect” shall mean individually or collectively, as the case may be, the individual or entity appointed or caused to be appointed or employed by the Applicable Series 2011 Local Unit, the Lessor, or the Lessee, as applicable, with respect to the provision of architectural services relating to the Renewable Energy Projects or the Capital Improvement Projects on, in, affixed or adjacent to, or otherwise for the benefit of the Local Unit Facilities for such Applicable Series 2011 Local Unit, all in accordance with applicable law, which may include the Local Public Contracts Law or the Public Schools Contracts Law, including any rules and regulations relating thereto and to which such Applicable Series 2011 Local Unit, the Lessor, or the Lessee is subject, including without limitation any architect of record with respect to such Projects and/or Local Unit Facilities.  The Architect may be a Contractor providing services pursuant to a Development Contract.


“Authorized Officer” or “Authorized Representative” shall mean, (i) with respect to the Authority: the Chairman, the Vice Chairman, the Treasurer, or the Secretary of the Authority and, when used with reference to an act or document, also means any other person who shall be authorized by resolution or the by-laws of the Authority to perform such act or to execute such document or any other person or persons who shall be authorized by resolution of the Authority to act on behalf of the Authority or by a written certificate duly executed on behalf of the Authority by the Chairman or by the Vice Chairman of the Authority, which certificate shall set forth such authorization and shall contain the specimen signatures of each such person; (ii) with respect to any Series 2011 Local Unit: the person designated as an Authorized Officer in the Applicable Local Unit License Agreement of any such Series 2011 Local Unit or any other person or persons who shall be authorized to act on behalf of such Series 2011 Local Unit by virtue of a resolution of the governing body of such Series 2011 Local Unit, which resolution shall set forth such authorization; (iii) with respect to the Trustee: any officer of the Trustee authorized by the Trustee to act or execute documents on behalf of the Trustee; (iv) with respect to Company: any officer of the Company authorized by the Company to act or execute documents on behalf of the Company; (v) with respect to the County Security Provider: any officer of the County Security Provider authorized by the County Security Provider to act or execute documents on behalf of the County Security Provider; (vi) with respect to the County in any capacity other than clause (ii) above, the County Administrator of the County and, when used with reference to an act or document, also means any other person who shall be authorized by State statute, ordinance, resolution, by-laws or Administrative Code of the County to perform such act or to execute such document or any other person or persons who shall be authorized by resolution or ordinance of the Board of Freeholders to act on behalf of the County or by a written certificate duly executed on behalf of the County by the County Administrator of the County, which certificate shall set forth such authorization and shall contain the specimen signatures of each such person.



“Base Rate” shall mean the rate of interest established by the Trustee from time to time as its reference rate in making loans but does not reflect the rate of interest charged to any particular class of borrowers, and is not tied to any external rate of interest or index.  The applicable rate will change automatically and immediately as of the date the Trustee changes its Base Rate, without notice to any party.  If no other rate shall be so established by the Trustee, the Base Rate shall be the Trustee’s prime rate as determined from time to time.


“Basic Lease Payment” shall mean, as of each Basic Lease Payment Date, the amount set forth in Exhibit A-3 to the Company Lease Agreement corresponding to such Basic Lease Payment Date and designated as a Basic Lease Payment.  The Basic Lease Payment as of any Basic Lease Payment Date is equal to the payment of the Principal Portion and Interest Portion due on such Basic Lease Payment Date, and shall be established as the amount set forth in Exhibit A-3 to the Company Lease Agreement for such date, less other amounts available under the Bond Resolution, if any, to make the payment on time and in full of the principal of (including Sinking Fund Installments), and interest on the Outstanding Bonds on the next occurring Principal Payment Date and Interest Payment Date respectively, of the Outstanding Bonds, including without limitation the credits available under (i) Section 302(a)(i) and (ii) of the Company Lease Agreement with respect to Power Purchase Price Payments made by the Series 2011 Local Units, (ii) Section 310(b) of the Company Lease Agreement with respect to investment earnings and certain other Revenue Fund transfers, (iii) Section 510(e)(i)(B) of the Company Lease Agreement with respect to excess amounts in the Project Fund, (iv) Section 5.07(3)(a) of the Bond Resolution regarding the transfer of funds from the County Security Fund, if any, to the Aged Account of the Revenue Fund, (v) Section 701 of the Company Lease Agreement with respect to prepayments (provided that there is no additional credit to the extent of that portion of the partial prepayment, if any, funded from the County Security Fund (if any) transfer contemplated in clause (iv) above in order to avoid the same funds being double counted), (vi) Section 3.7(a)(iv)(A) of the Local Unit License Agreements for each Series 2011 Local Unit upon the revocation of their Local Unit License, or (vii) Section 802(c) of the Company Lease Agreement with respect to certain application of the Net Proceeds of any insurance or condemnation award.

“Basic Lease Payment Date” shall mean any date set forth in Exhibit A-3 to the Company Lease Agreement and designated as a Basic Lease Payment Date, which for the Interest Portion (December 1 and June 1, commencing December 1, 2012) and Principal Portion (December 1, commencing December 1, 2012) of any Basic Lease Payment, shall be a day five (5) months prior to any regularly scheduled Interest Payment Date and any regularly scheduled Principal Payment Date, respectively, or if either of such days is not a Business Day, the first Business Day prior to such date.
 “Bond Counsel” shall mean Inglesino, Pearlman, Wyciskala & Taylor, LLC, or any other attorney at law, or firm of attorneys, of nationally recognized standing in matters pertaining to the federal tax exclusion of interest on bonds or other obligations issued by states and political subdivisions, and duly admitted to practice law before the highest court of any state.



“Bond Year” shall mean (i) with respect to any Series of Outstanding Bonds, including the Series 2011 Bonds, a period of 12 consecutive months beginning on May 1 of any calendar year and ending on January 31 of the immediately succeeding calendar year except that (ii) the first Bond Year with respect to the Series 2011 Bonds shall be a period commencing on the date of issuance of the Series 2011 Bonds and ending on January 31, 2013 and (iii) the first Bond Year with respect to any other Series of Bonds shall be a period commencing on the date of issuance of such Series of Bonds and ending on the succeeding 31st day of January.



“Bondholder”, “Bond Holder,” “Holder” or “Holder of Bonds” shall mean the registered owner of any Series of Bonds of the Authority, including the Authority’s Series 2011 Bonds.



“Business Day” shall mean, with respect to the Bonds of any Series, any day other than (i) a Saturday, Sunday or legal holiday or a day on which banking institutions, in the city in which the Principal Office of the Authority, any Series 2011 Local Unit, the Trustee or the Paying Agent is located, are closed, or (ii) a day on which the New York Stock Exchange is closed.



“Certificate” shall mean a written certificate signed in the name of the Authority, any Series 2011 Local Unit, the County, the Company or the Trustee.  Any such instrument and supporting opinions or representations, if any, may, but need not, be combined in a single instrument with any other instrument, opinion or representation, and the instruments so combined shall be read and construed as a single instrument.

 “CIP Acceptance Certificates” shall mean the certificates, one for each Series 2011 Local Unit with respect to the acceptance and completion of the Capital Improvement Projects on, in or about the Local Unit Facilities for each such Series 2011 Local Unit, in the form attached as Exhibit B-2 to the Company Lease Agreement, executed by an Authorized Officer of the Company, acknowledged by an Authorized Officer of the Applicable Series 2011 Local Unit, and acknowledged as to form only by an Authorized Officer of the Authority, evidencing, among other things, that all of the Capital Improvement Projects for each such Series 2011 Local Unit has been completed in accordance with the Plans and Specifications therefore, and has been accepted by such Series 2011 Local Unit.  The Authority and the Company acknowledge and agree that the Company shall not be responsible for the construction of any Capital Improvement Projects under the Program Documents and any references in such Program Documents to the Capital Improvement Projects shall be of no further force and effect.

“CIP Acceptance State” shall mean the good working order condition of the Capital Improvement Projects for the Series 2011 Local Units, at the time of the authorization, execution and delivery of, and as certified and acknowledged by such Applicable Series 2011 Local Units in, the respective CIP Acceptance Certificates.  


“Company Appendices” shall mean that portion of the Preliminary Official Statement and the Official Statement relating to the Company, including the appendices thereof, which may include financial, demographic or other information supplied by or on behalf of the Company, or a link or other reference to such information, all as shall be designated in the Company Continuing Disclosure Agreement, and as to which the Company shall make certain certifications under federal securities law.


“Construction Manager” shall mean, individually or collectively, as the case may be, the person or firm hired, employed or otherwise engaged by either of the Lessor or any Series 2011 Local Unit with the consent of the Lessor, that shall be responsible for the oversight of the implementation of one or more segments of the design, permitting, acquisition, construction, and installation, and as applicable, the operation and maintenance of the Renewable Energy Projects by the Lessee for any Series 2011 Local Unit, or the design, permitting, acquisition, construction, renovation, and installation of the Capital Improvement Projects by the Lessee for any Series 2011 Local Unit.  The Consulting Energy Engineer may act as Construction Manager.

“Contractor” shall mean the Company, or any other subcontractor or other third-party designated by the Company through a Development Contract or otherwise, in either case as the entity obligated to design, permit, acquire, construct, install, operate and/or maintain all or a portion of the Renewable Energy Projects on the Local Unit Facilities for the Series 2011 Local Units, or to design, permit, acquire, construct, renovate and/or install all or a portion of the Capital Improvement Projects on the Local Unit Facilities for the Series 2011 Local Units.  


“Development Contract” shall mean (i) in the case of the Company, the Company Lease Agreement, (ii) in the case of _______________, as Contractor, that certain “Turnkey Design, Engineering, Procurement and Construction Contract” between the Company and such Contractor with respect to the Projects, and (iii) in the case of any other Contractor, that certain contract obligating any such other subcontractor or other third-party, as Contractor and on behalf of the Company, to design, permit, acquire, construct, install, operate and/or maintain all or a portion of the Renewable Energy Projects on the Local Unit Facilities for the Series 2011 Local Units, or to design, permit, acquire, construct, renovate and/or install all or a portion of the Capital Improvement Projects on the Local Unit Facilities for the Series 2011 Local Units.  Nothing in any Development Contract shall relieve the Company from its obligations under the Company Lease Agreement and the other Company Documents, which obligations shall include the Company’s continual obligation to design, permit, acquire, construct, install, operate and/or maintain all of the Renewable Energy Projects on the Local Unit Facilities for the Series 2011 Local Units, and to design, permit, acquire, construct, renovate and/or install all of the Capital Improvement Projects on the Local Unit Facilities for the Series 2011 Local Units.


“Draw Date” shall have the meaning ascribed to such term in Section 5.10(b) of the Company Lease Agreement, and need not be a regularly scheduled set of dates, but shall occur no more frequently than twice a month.


“Draw Papers” shall have the meaning ascribed to such term in Section 5.10(c) of the Company Lease Agreement.


“Event of Default” shall have the meaning ascribed to such term in Section 1001 of this Company Lease Agreement.


“Independent Insurance Consultant” shall mean a nationally recognized, independent actuary, insurance company or broker acceptable to the Lessor that has actuarial personnel experienced in the area of insurance for which the Lessee is to be self-insured.

“Interconnection Agreement” shall mean, individually or collectively, as the case may be, one or more agreements between or among, the existing local electric utility distribution provider and one or more of the Lessee, the Applicable Series 2011 Local Unit and/or the Lessor, with respect to the interconnection of the completed Renewable Energy Projects for such Series 2011 Local Unit to the electric utility distribution system of such provider, which may take the form of an application and acceptance by at least two of such parties.


“Interest Payment Date” shall mean, the date on which interest on the Bonds, including the Series 2011 Bonds, is required to be paid to the Holders thereof, (i) (a) except as set forth in clause (b) below, being the first (1st) day of each May and November until final maturity of the Bonds, including the Series 2011 Bonds, commencing May 1, 2013 with respect to the Series 2011A Bonds, and (b) which shall be ___________ with respect to the Series 2011B Bonds, each of which shall constitute a regularly scheduled Interest Payment Date, or the date of (ii) redemption or (iii) acceleration of the Bonds, including the Series 2011 Bonds.
“Interest Portion” shall mean, with respect to Basic Lease Payments due on any Basic Lease Payment Date, the portion of such Basic Lease Payment equal to the interest due and owing on the Outstanding Bonds, including the Series 2011 Bonds, on the immediately succeeding Interest Payment Date, as set forth in Exhibit A-3 to the Company Lease Agreement, less other amounts available under the Bond Resolution, if any, to make the payment on time and in full of the interest on the Bonds on the next occurring Interest Payment Date of the Bonds, including without limitation the credits available under (i) Section 302(a)(i) of the Company Lease Agreement with respect to Power Purchase Price Payments made by the Series 2011 Local Units, (ii) Section 310(b) of the Company Lease Agreement with respect to investment earnings and certain other Revenue Fund transfers, (iii) Section 510(e)(i)(B) of the Company Lease Agreement with respect to excess amounts in the Project Fund, (iv) Section 5.07(3)(a) of the Bond Resolution regarding the transfer of funds from the County Security Fund, if any, to the Aged Account of the Revenue Fund, (v) Section 701(a) of the Company Lease Agreement with respect to partial prepayments (provided that there is no additional credit to the extent of that portion of the partial prepayment, if any, funded from the County Security Fund (if any) transfer contemplated in clause (iv) above in order to avoid the same funds being double counted), (vi) Section 3.7(a)(iv)(A) of the Local Unit License Agreements for each Series 2011 Local Unit upon the revocation of their Local Unit License, or (vii) Section 802(c) of the Company Lease Agreement with respect to certain application of the Net Proceeds of any insurance or condemnation award.


“Lease Payments” shall mean all amounts due and payable by the Company pursuant to the terms of the Company Lease Agreement, and shall consist of Basic Lease Payments and the Additional Lease Payments.


“Lease Term” or “Term” shall mean the period during which this Company Lease Agreement is in effect, as specified in Section 402 hereof.


“Leased Property” shall mean the Renewable Energy Projects, as set forth in Exhibit A-3 to the Company Lease Agreement and in Exhibit B to the respective Local Unit License Agreements for the Series 2011 Local Units, together with all properties, rights, duties and obligations related thereto, including without limitation the right to enter upon and locate the Renewable Energy Projects on the Local Unit Facilities, as all such property shall be leased by the Authority, as owner and lessor, to the Company, as lessee, pursuant to Section 401 of the Company Lease Agreement for the Lease Term, with the express intent that such lease shall convey ownership of such property for purposes of the Code to the Company.  The Leased Property shall not include the Capital Improvement Projects, if any, of the Series 2011 Local Units, all of which shall be owned by the respective Series 2011 Local Units.

“Mandatory Purchase Price” shall have the meaning ascribed to such term in Section 702 of the Company Lease Agreement relating to the acceleration of the Bonds of any Series, including the Series 2011 Bonds.


“Maximum Gross Bond Funded Project Cost Amount” shall mean the sum of (i) the Maximum Net Bond Funded Project Cost Amount funded with a portion of the proceeds of the Series 2011 Bonds and deposited with the Trustee in the Project Fund upon initial issuance thereof, together with (ii) any interest earned thereon prior to disbursement from the Project Fund in accordance with the Company Lease Agreement and the Bond Resolution, which amount has been estimated by the Lessee to be sufficient to pay all of the Costs to design, permit, acquire, construct, and install all of the Renewable Energy Projects and to design, permit, acquire, construct, renovate, and install all of the Capital Improvement Project Costs, in either case for all of the Series 2011 Local Units on, in or about their Local Unit Facilities and in accordance with the Plans and Specifications.

“Maximum Net Bond Funded Project Cost Amount” shall mean $____________, the amount deposited in the Project Fund upon issuance of the Series 2011 Bonds pursuant to Section 2.03(7)(e)(i) and (ii) of the Bond Resolution to fund a portion of the Project Costs, which amount was established by the Lessee pursuant to the Company Proposal.

“Net Proceeds” shall mean any insurance, condemnation, performance bond, or any other financial guaranty proceeds paid with respect to any portion of the Projects, remaining after payment therefrom of all expenses incurred in the collection thereof; and, with respect to insurance, if and at such time as the Lessee elects to provide self‑insurance under Section 614 of this Company Lease Agreement, any moneys payable from any self‑insurance fund of the Lessee which may lawfully be expended for the purposes for which such self‑insurance is provided.



“Overdue Rate” shall mean two percent (2%) per annum over the Base Rate, which rate will change automatically and immediately as of the date the Trustee changes its Base Rate, without notice to any Renewable Energy Program Interested Parties; provided, however, that notwithstanding the foregoing, to the extent the County Security, if any, shall have been drawn upon to reimburse the County in full for any County payments under the County Guaranty, the Overdue Rate with respect to interest to be paid on past due Basic Lease Payments (such payment of interest constituting an Additional Lease Payment hereunder) shall have such different meaning, if any, as may be set forth in the County Security Agreement.

“Permitted Encumbrances” shall mean as of any particular time:  (i) liens for taxes and assessments not then delinquent with respect to the Leased Property, (ii) the Company Lease Agreement and the other Program Documents, (iii) the pledge and assignment by the Lessor of the Reimbursement Collateral to the County Security Provider, if any, under the County Security Agreement, if any, subject to the prior pledge thereof to the County under the County Guaranty Agreement, which prior pledge shall supersede the pledge to the County Security Provider only to the extent the County shall fail to have been reimbursed in full for all payments made by the County under the County Guaranty from the County Security Provider through a draw under the County Security, (iv) the pledge of the Trust Estate by the Lessor to the Trustee under the Bond Resolution, and (v) any mechanic’s, laborer’s, materialmen’s, supplier’s or vendor’s lien or right not filed or perfected in the manner prescribed by law, other than any lien arising through a manufacturer or supplier of the Leased Property. 

“Plans and Specifications” shall mean the architectural and engineering drawings and specifications prepared by the Architect or other Contractor (through a Development Contract or otherwise) describing the Renewable Energy Projects or the Capital Improvement Projects (if any), including any Completion Project, as the case may be, as agreed to among the Company and the Applicable Series 2011 Local Unit pursuant to Section 501 of the Company Lease Agreement.


“Power Purchase Price Payments” shall mean the payments made by the respective Series 2011 Local Units for the purchase of electricity to the Trustee at the direction of and on behalf of the Lessee and Lessor, all in accordance with Section 5.1(c)(i) of the Local Unit License Agreements.



“Principal Payment Date” shall mean, the date on which principal (including Sinking Fund Installments, if any) of the Bonds, including the Series 2011 Bonds, is required to be paid to the Holders thereof, (i) (a) except as set forth in clause (b) below, being the first (1st) day of each May until final maturity of the Series 2011 Bonds, commencing May 1, 2013 with respect to the Series 2011A Bonds, and (b) which shall be _________ with respect to the Series 2011B Bonds, each of which shall constitute a regularly scheduled Principal Payment Date, or the date of (ii) redemption or (iii) acceleration of the Bonds, including the Series 2011 Bonds.


“Principal Portion” shall mean, with respect to Basic Lease Payments due on any Basic Lease Payment Date, the portion of such Basic Lease Payment equal to the principal (including Sinking Fund Installments) of the Outstanding Bonds, including the Series 2011 Bonds, due and owing on the immediately succeeding Principal Payment Date, as set forth in Exhibit A-3 attached to the Company Lease Agreement, [except for the Basic Lease Payments due on __________ and __________, where Exhibit A-3 shall be controlling for such two (2) dates (due to the requirement that the Basic Lease Payment amount due for such two (2) dates shall not be equal to the amount due on the Outstanding Bonds),] less other amounts available under the Bond Resolution, if any, to make the payment on time and in full of the principal of (including Sinking Fund Installments) the Bonds on the next occurring Principal Payment Date of the Bonds, including without limitation the credits available under (i) Section 302(a)(ii) of the Company Lease Agreement with respect to Power Purchase Price Payments made by the Series 2011 Local Units, (ii) Section 310(b) of the Company Lease Agreement with respect to investment earnings and certain other Revenue Fund transfers, (iii) Section 510(e)(i)(B) of the Company Lease Agreement with respect to excess amounts in the Project Fund, (iv) Section 5.07(3)(a) of the Bond Resolution regarding the transfer of funds from the County Security Fund, if any, to the Aged Account of the Revenue Fund, (v) Section 701(a) of the Company Lease Agreement with respect to partial prepayments (provided that there is no additional credit to the extent of that portion of the partial prepayment, if any, funded from the County Security Fund (if any) transfer contemplated in clause (iv) above in order to avoid the same funds being double counted), (vi) Section 3.7(a)(iv)(A) of the Local Unit License Agreements for each Series 2011 Local Unit upon the revocation of their Local Unit License, or (vii) Section 802(c) of the Company Lease Agreement with respect to certain application of the Net Proceeds of any insurance or condemnation award.


“Purchase Option Price” shall have the meaning ascribed to such term in Section 701 of the Company Lease Agreement relating to the optional redemption of the Bonds of any Series, including the Series 2011 Bonds.



“Reimbursement Collateral” shall mean, to the extent a County Security Agreement shall be delivered to the Lessor and the Trustee in accordance with the provisions of Section 5.07(6) of the Bond Resolution, (i) the SRECs, (ii) the Net Substitute Power Purchase Price, and (iii) any past due Basic Lease Payments, together with any Additional Lease Payments constituting interest payable on such past due Basic Lease Payments at the Overdue Rate, all of which shall have been pledged and assigned by the Lessor to the County Security Provider under the County Security Agreement, subject to the prior pledge thereof to the County under the County Guaranty Agreement, which prior pledge shall supersede the pledge to the County Security Provider only to the extent the County shall fail to have been reimbursed in full for all payments made by the County under the County Guaranty from the County Security Provider through a draw under the County Security.  If no County Security Agreement shall be so delivered, this term shall mean such portion of the monies and securities on deposit in the County Security Fund at any time, if any, that shall be available to the Lessee, in such case as County Security Provider, after and to the extent the County has been fully paid under its County Guaranty; provided that no such monies shall be made available to the Lessee  until the County has completed all of its payment obligations under the County Guaranty and been fully reimbursed therefor, from the County Security Fund or otherwise.
“REP Acceptance Certificates” shall mean the certificates, one for each Series 2011 Local Unit with respect to the acceptance and completion of the Renewable Energy Projects on, in or about the Local Unit Facilities for each such Series 2011 Local Unit, in the form attached as Exhibit B-1 to the Company Lease Agreement, executed by an Authorized Officer of the Company, acknowledged by an Authorized Officer of the Applicable Series 2011 Local Unit, and acknowledged as to form only by an Authorized Officer of the Authority, evidencing, among other things,  that all of the Renewable Energy Projects for each such Series 2011 Local Unit have been completed in accordance with the Plans and Specifications therefor, and have been accepted by the Company and the Applicable Series 2011 Local Unit, and determining any matters regarding the application of excess funds in accordance with Section 5.02 of the Bond Resolution.



“Reserved Rights” shall mean the Authority’s right to retain the following under the Company Lease Agreement, which shall not be part of the Trust Estate pledged to the Trustee under Section 1.04 of the Bond Resolution: 

(i)
Receive the Additional Lease Payments earmarked for purposes other than the Purchase Option Price or the Mandatory Purchase Price (which Purchase Option Price or the Mandatory Purchase Price Additional Lease Payments constitute part of the Trust Estate, and are therefore not reserved to the Authority), including without limitation (a) the Administrative Fee, if any, and any other Administrative Expenses, which the Authority shall be obligated to pay or cause to be paid to the Renewable Energy Program Interested Parties due such Administrative Expenses, and (b) interest payable on past due Lease Payments at the Overdue Rate (but not the Basic Lease Payments that may be paid together with any payment at the Overdue Rate, which Basic Lease Payments constitute part of the Trust Estate, and are therefore not reserved to the Authority), provided, further, that the portion of which interest that is attributable to past due Basic Lease Payments may be assigned by the Authority to the County and/or the County Security Provider, if any, as part of the Reimbursement Collateral; 

(ii)
The payments set forth in Section 5.2(a)(ii) and (iii) of the Local Unit License Agreements for the Series 2011 Local Units that reflect the difference between the Gross Substitute Power Purchase Price and the Net Substitute Power Purchase Price, which includes the Administrative Fee;

(iii)
Receive notices provided for in the Company Lease Agreement or any other Program Document;

(iv)
Appoint, replace or remove such parties as shall be appointed, replaced or removed under the Company Lease Agreement or any other Program Document at the direction of the Authority; and

(v)
The right to give or withhold consents, including consents to amendments, permitted or required of the Authority under the Company Lease Agreement or any other Program Documents, to the extent that any such consent or amendment would diminish the rights or enlarge the responsibilities or adversely affect the ability of the Authority to realize or perform same, respectively, or which would increase the Authority’s potential liability or exposure to any party to any Program Document or to any third party as a result thereof. All such notices, appointments or consents under any other Program Document (i.e., other than the Company Lease Agreement) shall be unaffected by these rights, as the Authority’s rights under the other Program Documents are not subject to the pledge of the Trust Estate under Section 1.04 of the Bond Resolution, and are either retained by the Authority, or assigned pursuant to the terms of the Program Documents, but in any event, shall not constitute Revenues or other part of the Trust Estate for purposes of the Bond Resolution.




 

SECTION 102.
Exhibits.

The following Exhibits are attached to, and by reference are made a part of, this Company Lease Agreement pursuant to which the Renewable Energy Projects are to be leased by the Authority to the Lessee:

 

(a)
Exhibit A:        Various details regarding a description of the Projects, the schedule of regularly scheduled Basic Lease Payments and maximum Project Costs funded from the Series 2011 Bonds.



(i)
Exhibit A-1.
Description of Renewable Energy Projects for Series 2011 Local Units;



(ii)
Exhibit A-2:
Description of Capital Improvement Projects (if any) for Series 2011 Local Units;



(iii)
Exhibit A-3:
Basic Lease Payment Schedule; and


(iv)
Exhibit A-4:
Notice Information for Series 2011 Local Units.

(b)
Exhibit B:        Form of Acceptance Certificates, consisting of: 



(i)
Exhibit B-1.
Form of REP Acceptance Certificates; and




(ii)
Exhibit B-2.
Form of CIP Acceptance Certificates.

 

(c)
Exhibit C:        Form of Draw Papers.

 



(i)
Exhibit C-1.
Initial Project Workforce Form AA201.

 (d)
Exhibit D:        Certificate of an Authorized Officer of the Lessee for Company Development Fees and Expenses Incurred on behalf of the Lessee.

(e)
Exhibit E:        Attach Form of Power Purchase Agreement and Company Continuing Disclosure Agreement.

SECTION 103.
Inapplicable Terms.

Notwithstanding anything to the contrary contained in this Company Lease Agreement, the parties hereto acknowledge and agree that (a) the Lessee is not responsible for the construction of any Capital Improvements Projects under the Program Documents and any references herein to Capital Improvement Projects, CIP Acceptance Certificates or any other term defined by reference to Capital Improvement Projects (without limiting the application of any such term to the extent not related to Capital Improvement Projects) shall be of no further force and effect, [(b) there shall be no need for a County Security Agreement, a County Security Provider or County Security and any references thereto shall be of no further force and effect and (c) any County Security Fund Requirement shall equal $_______].  [To be revised based upon the terms of the  successful Company RFP.]
ARTICLE II

REPRESENTATIONS, COVENANTS AND WARRANTIES; DISCLAIMERS

 

SECTION 201.
Representations, Covenants and Warranties of Lessee.

The Lessee represents, covenants and warrants as follows:

 

(a)        The Lessee (i) is duly organized, validly existing and in good standing under the laws of the jurisdiction of its organization, and (ii) has or will have all requisite power and authority, and as applicable, all requisite governmental licenses, authorizations, consents and approvals, to (A) own or lease its assets and carry on and transact its business, including without limitation the conduct of business within the State in accordance with the terms of the Company Documents, (B) authorize, execute, deliver and perform its obligations under the Company Documents, and (C) accept and be bound by the terms of the other Program Documents, and (iii) is duly qualified and is licensed and, as applicable, is in good standing under the laws of each jurisdiction, including the State, where its ownership, lease or operation of properties or the conduct of its business requires such qualification or license.  The Lessee has all of the requisite power and authority and has full legal right to (x) enter into each of the Company Documents, (y) perform, observe and comply with all of its respective agreements and obligations under the Company Documents, and (z) otherwise be bound by the terms of all of the other Company Documents.

 

(b)        The Constitution and the laws of the State and the jurisdiction of the Lessee’s organization authorize the Lessee to, and the Lessee has the right, power, authority and expertise to, and shall (i) design, permit, acquire, install, operate and maintain the Renewable Energy Projects on, in, affixed or adjacent to, or for the benefit of the Local Unit Facilities for all of the Series 2011 Local Units in accordance with the technical specifications set forth in Appendix C of the Company RFP attached hereto as part of Exhibit A-1, and otherwise in accordance with the terms of the Company Documents, (ii) design, permit, acquire, renovate, and install, the Capital Improvement Projects, if any, on, in, affixed or adjacent to, or for the benefit of such Local Unit Facilities in accordance with the plans and specifications and construction documents included or referred to herein and otherwise in accordance with the terms of the Program Documents, (iii) enter into the Company Documents, to acknowledge and consent and otherwise be bound by the terms of the other Program Documents, and to consummate the transactions and perform the obligations contemplated thereby.  Notwithstanding the foregoing, the Lessee shall in all circumstances commence construction of the Renewable Energy Projects on or before May 1, 2012, and complete construction and file all Acceptance Certificates for all Projects in accordance with the provisions of Section 510(e) hereof no later than November 1, 2012, unless extended, per Project, by Force Majeure or Series 2011 Local Unit Event of Default as defined in and contemplated by the applicable Local Unit License Agreement.  Any such extension shall have no effect on the obligation to make Basic Lease Payments on time and in full.
 

(c)        The execution and delivery by the Lessee of the Company Documents, the performance by the Lessee of all of its respective agreements and obligations under each of such documents and to be bound by the other Company Documents, and the incurring by the Lessee of all of the obligations contemplated by the Company Documents, have been duly authorized by all necessary requisite actions on the part of the Lessee, and the provisions of the Company Documents do not and shall not (i) contravene any provision of the Lessee’s certificate of incorporation, by-laws and any other organizational documentation (each from time to time in effect), (ii) conflict with, or result in a breach of the terms, conditions, or provisions of, or constitute a default under, or result in the creation of any mortgage, lien, pledge, charge, security interest or other encumbrance upon any of the property of the Lessee under any material agreement, mortgage or other instrument to which the Lessee is or may become a party, other than Permitted Encumbrances, (iii) to the best of the Lessee’s knowledge, violate or contravene any provision of any law, regulation, order, ruling or interpretation to which the Lessee is or may be bound, or any decree, order or judgment of any court or governmental or regulatory authority, bureau, agency or official (all as from time to time in effect and applicable to such entity), (iv) require any waivers, consents or approvals by any of the creditors or trustees for creditors of the Lessee, or (v) to the best of Lessee’s knowledge, require any approval, consent, order, authorization, or license by, or giving notice to, or taking any other action with respect to, any governmental or regulatory authority or agency except those actions that have been taken or shall be taken prior to the date of execution and delivery hereof and prior to the date of issuance of the Series 2011 Bonds, or are not required as a matter of law until a future date including the Interconnection Agreement for each Project, under any provision of applicable law.
 

(d)        The officers of the Lessee executing and delivering its Company Documents have been duly authorized to execute and deliver the same under the laws of the State and the state of its organization and any other organizational documentation, and upon the Lessee’s execution and delivery of the Company Documents, assuming the valid execution and delivery thereof by the other parties thereto, the Company Documents shall constitute valid and binding obligations of the Lessee, enforceable against the Lessee in accordance with their respective terms.

 

(e)
There is no action, suit, proceeding or investigation at law or in equity by or before any court or public agency against the Lessee or, to the best of the Lessee’s knowledge, threatened against the Lessee (or, to the best of the Lessee’s knowledge, is there any basis therefore) (I) that contests or would contest the Lessee’s authority for, its authorization or performance of, or its expenditure of funds pursuant to any Company Document or that would preclude the Lessee from performing in accordance with the terms of any Company Document or (II) wherein an unfavorable decision, ruling or finding would adversely affect (A) the transactions contemplated by the Program Documents or the validity of said documents or (B) any agreement or instrument to which the Lessee is a party and that is used or contemplated for use in consummation of the transactions contemplated by the Program Documents.

(f)        The Lessee has complied with laws applicable to the Lessee, the satisfaction of which is a condition precedent to either or both of the design, permitting, acquisition, installation, operation and maintenance of the Renewable Energy Projects on, in, affixed or adjacent to, or for the benefit of the Local Unit Facilities for all of the Series 2011 Local Units, or the design, permitting, acquisition, renovation, and installation of the Capital Improvement Projects on, in, affixed or adjacent to, or for the benefit of such Local Unit Facilities, all as contemplated by the Program Documents.

 

(g)         Except for Permitted Encumbrances or as otherwise provided under the terms of the Program Documents, the Lessee shall not transfer, lease, assign, mortgage or encumber the Projects or any property of the Lessee constituting the Trust Estate.

 

(h)        The Lessee currently intends to continue this Company Lease Agreement for its entire Term and to pay all Basic Lease Payments required hereunder, unless the Lessee shall pay and otherwise comply with the terms related to the Purchase Option Price or Mandatory Purchase Price in accordance with Article VII hereof, or any other termination provisions contained in this Company Lease Agreement. 

 

(i)         Information supplied and statements made by the Lessee in any financial statement or current budget delivered prior to or contemporaneously with this Company Lease Agreement, including the Company Appendices, present such information fairly, accurately and completely, in all material respects and in accordance with generally accepted accounting principles.  The Lessee agrees to take all reasonable actions in connection with the Authority’s marketing and sale of the Bonds, including without limitation executing Certificates of an Authorized Officer of the Lessee (i) regarding the deemed final nature of the Company Appendices for purposes of Rule 15c2-12, and (ii) to the effect that the Company Appendices, and any other information concerning the Company or its rights, duties and obligations under the Company Documents set forth in the Preliminary Official Statement and the Official Statement (A) contain no material misstatement of fact and (B) do not omit to state any material fact necessary to make the statements therein, in the light of the circumstances under which they were made, materially misleading.
(j)
Information provided by Lessee, in writing or at the interview date with the Authority pursuant to the Company RFP process on [___________, 2011], upon which Lessor relied in selecting Lessee under the Company RFP process, remains materially accurate.

 

SECTION 202.
Representations, Covenants and Warranties of Lessor.

 The Lessor represents, covenants and warrants as follows:

  

(a)        The Lessor (i) is a public body corporate and politic duly organized, validly existing and in good standing under the Act and other applicable laws of the State, (ii) has full and complete power to enter into or adopt, as the case may be, the Program Documents and to carry out the transactions contemplated thereby, (iii) is possessed with full power to own and hold real and personal property, including the Renewable Energy Projects, and to lease the Leased Property subject to the terms of the Act and any other applicable law, and (iv) has duly authorized the execution and delivery of or has duly adopted, as the case may be, the Program Documents.

 

(b)        Neither the execution and delivery or adoption, as the case may be, of the Program Documents, the fulfillment of or compliance with the terms and conditions thereof, nor the consummation of the transactions contemplated thereby conflicts with or results in a breach of the terms, conditions or provisions of any restriction, any agreement or any instrument to which the Lessor is now a party or by which the Lessor or its property are bound, or constitutes a default under any of the foregoing, or results in the creation or imposition of any lien, charge or encumbrance whatsoever upon any of the property or assets of the Lessor or upon the Projects, except Permitted Encumbrances.

 

(c)        The execution and delivery by the Lessor of the Program Documents, the performance by the Lessor of all of its respective agreements and obligations under each of the Program Documents, and the incurring by the Lessor of all of the obligations contemplated by the Program Documents, have been duly authorized by all necessary requisite actions on the part of the Lessor, and the Lessor’s authorization, execution, delivery and performance pursuant to the terms of the Program Documents do not and shall not (i) contravene any provision of the Act, (ii) conflict with, or result in a breach of the terms, conditions, or provisions of, or constitute a default under, or result in the creation of any mortgage, lien, pledge, charge, security interest or other encumbrance upon any of the property of the Lessor under any material agreement, mortgage or other instrument to which the Lessor is or may become a party, other than Permitted Encumbrances, (iii) to the best of the Lessor’s knowledge, violate or contravene any provision of any law, regulation, order, ruling or interpretation thereunder or any decree, order or judgment of any court or governmental or regulatory authority, bureau, agency or official (all as from time to time in effect and applicable to such entity), (iv) require any waivers, consents or approvals by any of the creditors or trustees for creditors of the Lessor, or (v) to the best of Lessor’s knowledge, require any approval, consent, order, authorization, or license by, or giving notice to, or taking any other action with respect to, any governmental or regulatory authority or agency except those actions that have been taken or shall be taken prior to the date of issuance of the Series 2011 Bonds, under any provision of any applicable law.

 

(d)        The officers of the Lessor executing and delivering its Program Documents have been duly authorized to execute and deliver the same under the Act, and upon the Lessor’s execution and delivery of the Program Documents, assuming the valid execution and delivery thereof by the other parties thereto, the Program Documents shall constitute valid and binding obligations of the Lessor, enforceable against the Lessor in accordance with their respective terms.

 

(e)
There is no action, suit, proceeding or investigation at law or in equity by or before any court or public agency against the Lessor or, to the best of the Lessor’s knowledge, threatened against the Lessor (or, to the best of the Lessor’s knowledge, is there any basis therefore) (I) that contests or would contest the Lessor’s authority for, its authorization or performance of, or its expenditure of funds pursuant to any Program Document or that would preclude the Lessor from performing in accordance with the terms of any Program Document or (II) wherein an unfavorable decision, ruling or finding would adversely affect (A) the transactions contemplated by the Program Documents or the validity of said documents or (B) any agreement or instrument to which the Lessor is a party and that is used or contemplated for use in consummation of the transactions contemplated by the Program Documents.

(f)
Except for Permitted Encumbrances or as otherwise provided under the terms of the Program Documents, the Lessor shall not transfer, lease, assign, mortgage or encumber the Projects or the Trust Estate.
(g)
Upon the exercise by the Lessee of its option to purchase the entire Renewable Energy Projects pursuant to Article VII hereof, the Lessor (i) shall deliver to the Lessee all of the documents that are or may be necessary to vest all of the Lessor’s right, title and interest in and to the Renewable Energy Projects in the Lessee, and (ii) shall release all liens and encumbrances created under this Company Lease Agreement, or the other Program Documents with respect to the Renewable Energy Projects, all as provided in Article VII hereof.
(h)
Simultaneously with the execution and delivery hereof, Lessor shall issue the Series 2011A Bonds.  Prior to January 31, 2012, Lessor shall issue the Series 2011B Bonds.  To the extent the Company proposes a Completion Project on one (1) or more existing Local Unit Facility or Facilities whereby additional electricity can be generated at such Local Unit Facility or Facilities beyond that contemplated in the Company Proposal, Lessor shall consider issuing Additional Bonds in an amount, together with all Outstanding Series 2011 Bonds, shall not exceed $52,000,000.  To the extent Lessor determines the issuance of any such Additional Bonds is in the best interests of the Authority, the County and the Applicable Local Unit, the Authority shall issue such Additional Bonds in an amount sufficient to pay for any such Completion Project, any reserves or capitalized interest, as required, and the costs of issuance thereof, but only to the extent the Company Lease Agreement is amended and supplemented to increase the Basic Lease Payment schedule to reflect the issuance of such Series of Additional Bonds.  
 

SECTION 203.
Disclaimer of Lessor and Trustee.

 

 
THE TRUSTEE, BY ACCEPTANCE OF THE TRUSTS SET FORTH IN THE BOND RESOLUTION, AND THE LESSOR, BY ADOPTION OF THE BOND RESOLUTION, BY ISSUANCE OF THE BONDS AND BY EXECUTION AND DELIVERY OF ALL OTHER PROGRAM DOCUMENTS, MAKE NO WARRANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO THE VALUE, DESIGN, CONDITION, MERCHANTABILITY, FITNESS FOR PARTICULAR PURPOSE OR FITNESS FOR USE OF ANY PROJECT.

 

SECTION 204.
Tax Covenants of Lessee.

There shall be no covenants herein arising from or otherwise relating to the issuance of the Series 2011 Bonds, as such Bonds shall not be issued as a Series of Tax-exempt Bonds.
ARTICLE III

LEASE PAYMENTS

 

SECTION 301.
Lease Payments.

(a)
The Lessee agrees to pay to the Trustee the following Lease Payments, as rent for the Leased Property for the Term hereof, in immediately available funds, no later than when due, delivered to the principal corporate trust office of, or some other location designated by, the Trustee:

(i)
For deposit in the Revenue Account of the Revenue Fund, Basic Lease Payments, as set forth in Sections 305 and 306 hereof and Exhibit A-3 hereof, on each Basic Lease Payment Date; and
 (ii)
For deposit in the Administrative Expense Account of the Administrative Fund, from time to time as provided herein, as Additional Lease Payments, all as set forth in Section 308 hereof:

(A)
Administrative Expenses (including the Authority’s annual Administrative Fee, but excluding those properly payable by the Applicable Series 2011 Local Unit(s)) at the times set forth in invoices to be received by the Lessee from the Trustee in accordance with the Bond Resolution, provided that no further invoice shall be required for payment of the annual Administrative Fee and the Trustee’s annual fee in an annual amount not to exceed $5,000, which shall be due and payable in advance on the first day of any Bond Year (except that the initial Administrative Fee shall be funded from a portion of the proceeds of the Series 2011 Bonds);

(B) 
Interest on any overdue Lease Payments at the Overdue Rate, which amounts shall be immediately due and payable to the extent any Lease Payments are overdue;

(C)
The Purchase Option Price in accordance with Section 701 of the Company Lease Agreement;

(D)
The Mandatory Purchase Price in accordance with Section 702 of the Company Lease Agreement; and

(E)
All other amounts, costs, liabilities and obligations that the Lessee assumes or agrees to pay to the Lessor or to others hereunder or under the terms of any other Company Document.  
(b)
The Lessee shall be entitled to a credit against Basic Lease Payments for unused moneys held in the Project Fund in accordance with Section 510(e)(i)(B) hereof, and for earnings on other Funds held by the Trustee and certain other Revenue Fund transfers in accordance with Section 310(b) hereof, all at the times and in the amounts and determined in accordance with the provisions of the Bond Resolution and this Company Lease Agreement; provided, however, that such credits, if applicable, shall be applied first to the Interest Portion and then the Principal Portion of Basic Lease Payments and second to Additional Lease Payments due, if any.



(c)
Notwithstanding anything to the contrary herein, the Lessee may make any and all Lease Payments in immediately available funds through wire transfer or otherwise, to the extent the Trustee or other payee consents in writing to such method of delivery.

 
SECTION 302.
Lease Payments to be Unconditional, Except for Power Purchase Price Payments; No Abatement or Set-Off.

(a)
Except as set forth in clauses (i) and (ii) below, the obligation of the Lessee to make Lease Payments in full and when due shall be absolute and unconditional in all events, including without limitation any circumstance regarding the Projects, regardless of whether any such event shall be foreseen or otherwise, and regardless of whether any such event shall occur by accident or otherwise. The Lessee hereby acknowledges and irrevocably covenants that the terms of this Company Lease Agreement create a valid and binding obligation of the Lessee to make Lease Payments from any available source under all circumstances.  
(i)
Lessee shall receive a credit against the Interest Portion of any Basic Lease Payment due and owing on any Basic Lease Payment Date to the extent of all Power Purchase Price Payments made by the Series 2011 Local Units and received by the Trustee since the immediately prior Basic Lease Payment Date.

(ii)
Lessee shall receive a credit against the Principal Portion of any Basic Lease Payment due and owing on any Basic Lease Payment Date to the extent of any remaining Power Purchase Price Payments made by the Series 2011 Local Units and received by the Trustee since the immediately prior Basic Lease Payment Date, after accounting for the application of the credit set forth in clause (i) above.


(iii)
For purposes of applying this credit, Power Purchase Price Payments made by the Series 2011 Local Units and received by the Trustee within ten (10) Business Days of any Basic Lease Payment Date shall be deemed to have been received by the Trustee the Business Day after such Basic Lease Payment Date (and therefore the Lessee shall not be entitled to a credit for such amounts paid by the Series 2011 Local Units until the following Basic Lease Payment Date).  The Lessor shall cause the Trustee, pursuant to the terms of the Bond Resolution, to notify the Company in writing (with a copy to the Lessor) of the aggregate amount of all Power Purchase Price Payments made by the Series 2011 Local Units since the prior Basic Lease Payment Date that are available for such credit, (A) as of the date that is thirty (30) days’ prior to each Basic Lease Payment Date, and (B) on the Business Day immediately following the ten (10) Business Day credit cutoff date noted above.
(b)
Notwithstanding any dispute between the Lessor and the Lessee, or between or among any party hereto and any one or more of any Renewable Energy Program Interested Party or any other person, in any case concerning any provision of any Program Document, the Lessee shall make all Lease Payments in full and when due, and the Lessee shall not withhold any Lease Payment pending final resolution of such dispute, nor shall the Lessee assert against the Lessor, the Trustee, any Renewable Energy Program Interested Party or any other person any right of set-off, recoupment or counterclaim against its obligation to make such Lease Payments, regardless of whether or not the Projects are completed, available for use, or used by the Lessee or any other Renewable Energy Program Interested Party, as applicable.  
(c)
However, nothing herein shall be construed to release the Lessor from the performance of its obligations hereunder; and if the Lessor should fail to perform any such obligation, the Lessee may institute such legal action against the Lessor as the Lessee may deem necessary to compel the performance of such obligation, but if and only if the Lessee is not in default under the terms of this Company Lease Agreement and if the Lessee shall have paid all amounts that are required to be paid pursuant to the terms of this Company Lease Agreement; and if the Lessee shall have performed all of its obligations under the terms of this Company Lease Agreement and continues to pay and perform as provided herein, the Lessee shall not be precluded from bringing any action it may otherwise have against the Lessor.

 

SECTION 303.
Termination of Lease Term; Lease Payment Obligation.

The Lessee shall not terminate this Company Lease Agreement (other than such termination as is provided for under the terms of this Company Lease Agreement) or be excused from its obligations hereunder, including without limitation Lessee’s obligations to make Lease Payments, for any reason, including, without limiting the generality of the foregoing, any acts or circumstances that may constitute an eviction or constructive eviction, failure of consideration, failure of title or frustration of purpose, any damage to or destruction of any Project, the taking by eminent domain of title or the right of temporary use of all or any part of any Project, or the failure of the Lessor or any other Renewable Energy Program Interested Party to perform and observe any agreement or covenant, whether expressed or implied, or any duty, liability or obligation that arises out of or that is related to this Company Lease Agreement or any other Program Document.

 

SECTION 304.
Return of Renewable Energy Projects upon Termination of Company Lease Agreement; CIP Acceptance State.

(a)
To the extent this Company Lease Agreement is terminated and the Renewable Energy Projects are sold by the Lessee to the Applicable Series 2011 Local Units for Fair Market Value (as defined in the Power Purchase Agreement) in accordance with Section 609(d) hereof, Lessee shall (i) take no action regarding the removal of any such Renewable Energy Projects from the Local Unit Facilities for such Applicable Series 2011 Local Units and (ii) expend such sums, and take all such other actions necessary to return the Capital Improvement Projects, if any, or if none, the Local Unit Facilities, or if no Capital Improvement Projects, to the state of the Local Unit Facility prior to the commencement of the Local Unit License Agreement for each respective Series 2011 Local Unit, after giving effect to the normal wear and tear thereon or thereto from that would ordinarily degrade the state of any such Capital Improvement Projects, if any, or Capital Improvement Project from the date of any such CIP Acceptance Certificate, or if none, from the date of the Applicable Local Unit License Agreement, to the date of any such termination, the intent of this clause being for the Lessee to repair only such damage caused by or on behalf of the Lessee, including by any Contractor, to any such Capital Improvement Projects, if any, or Local Unit Facility, as applicable, from the Lessee’s operation and maintenance of such Renewable Energy Projects.

(b)
To the extent this Company Lease Agreement is terminated and the Renewable Energy Projects are eligible for sale by the Lessee to the Applicable Series 2011 Local Units for Fair Market Value in accordance with Section 609(d) hereof, but no accommodation on sale price or other terms shall be reached in accordance with Section 3.7(b) of the Power Purchase Agreement, and the Lessee shall accordingly be prospectively entitled to the full use and enjoyment of any such Renewable Energy Projects, the Lessee shall (i) promptly remove such Renewable Energy Projects from the Local Unit Facilities for such Applicable Series 2011 Local Units and (ii) expend such sums, and take all such other actions necessary to return the Capital Improvement Projects, if any, for any such Applicable Series 2011 Local Units to the CIP Acceptance State, or if no Capital Improvement Projects, to the state of the Local Unit Facility prior to the commencement of the Local Unit License Agreement for each respective Series 2011 Local Unit, after giving effect to the normal wear and tear thereon or thereto from that would ordinarily degrade the state of any such Capital Improvement Projects or Local Unit Facility from the date of any such CIP Acceptance Certificate, or if none, from the date of the Applicable Local Unit License Agreement, to the date of any such termination, the intent of this clause being for the Lessee to repair only such damage caused by or on behalf of the Lessee, including by any Contractor, to any such Capital Improvement Projects, if any, or Local Unit Facility, as applicable, from either (A) the Lessee’s operation and maintenance of such Renewable Energy Projects or (B) the Lessee’s removal of such Renewable Energy Projects.
(c)
To the extent this Company Lease Agreement is terminated and the Renewable Energy Projects are sold by the Lessor to the Applicable Series 2011 Local Units for nominal consideration in accordance with Section 609(f) hereof (after a Lessee Event of Default), Lessee shall (i) take no action regarding the removal of any such Renewable Energy Projects from the Local Unit Facilities for such Applicable Series 2011 Local Units and (ii) expend such sums, and take all such other actions necessary to return the Capital Improvement Projects, if any, for any such Applicable Series 2011 Local Units to the CIP Acceptance State, after giving effect to the normal wear and tear thereon or thereto from that would ordinarily degrade the state of any such Capital Improvement Projects from the date of any such CIP Acceptance Certificate to the date of any such termination, the intent of this clause being for the Lessee to repair only such damage caused by or on behalf of the Lessee, including by any Contractor, to any such Capital Improvement Projects, if any, from the Lessee’s operation and maintenance of such Renewable Energy Projects.
SECTION 305.
Basic Lease Payments; Principal Portion.

(a)
 The Principal Portion of Basic Lease Payments shall be due on each Basic Lease Payment Date in the amount of principal due and payable on the Bonds, including the Series 2011 Bonds, on the immediately succeeding Principal Payment Date, with respect to regularly scheduled Principal Payment Dates, all as set forth on Exhibit A-3 hereto; provided, however, that no Principal Portion of Basic Lease Payments shall be payable by the Lessee, or the Principal Portion of Basic Lease Payments shall be reduced, as applicable, (a) to the extent of a balance available for payment of principal on the Bonds on deposit in the Principal Account of the Debt Service Fund as of any applicable Basic Lease Payment Date, as a result of (i) a credit to the Principal Portion of Basic Lease Payments in accordance with (A) Section 302(a)(ii) hereof with respect to certain Power Purchase Price Payments made by the Series 2011 Local Units, (B) Section 310(b) hereof with respect to investment earnings and certain other Revenue Fund transfers, (C) Section 510(e)(i)(B) hereof with respect to excess amounts in the Project Fund, (D) Section 5.07(3)(a) of the Bond Resolution regarding the transfer of funds from the County Security Fund, if any, to the Aged Account of the Revenue Fund, (E) Section 701(a) of the Company Lease Agreement with respect to partial prepayments (provided that there is no additional credit to the extent of that portion of the partial prepayment, if any, funded from the County Security Fund (if any) transfer contemplated in clause (D) above in order to avoid the same funds being double counted), (F) Section 3.7(a)(iv)(A) of the Local Unit License Agreements for each Series 2011 Local Unit upon the revocation of their Local Unit License, or (G) Section 802(c) of the Company Lease Agreement with respect to certain application of the Net Proceeds of any insurance or condemnation award or (ii) otherwise.

(b)
The Lessor shall cause the Trustee, pursuant to the terms of the Bond Resolution, to notify the Company in writing (with a copy to the Lessor) of the availability of any such additional credit, where notice has not otherwise been provided for herein, in the notice that the Trustee is obligated to send to the Company (with a copy to the Lessor) regarding the investment earnings credit in accordance with Section 302(a)(iii)(B) hereof.

 

SECTION 306.
Basic Lease Payments; Interest Portion.

(a)
The Interest Portion of Basic Lease Payments shall be due on each Basic Lease Payment Date in the amount of interest due and payable on the Bonds, including the Series 2011 Bonds, on the immediately succeeding Interest Payment Date, with respect to regularly scheduled Interest Payment Dates, all as set forth on Exhibit A-3 hereto; provided, however, that no Interest Portion of Basic Lease Payments shall be payable by the Lessee, or the Interest Portion of Basic Lease Payments shall be reduced, as applicable, (a) for any period to the extent interest payable on the Bonds for such period shall have been previously provided to the Trustee as capitalized interest for deposit in the Capitalized Interest Account of the Debt Service Fund from proceeds derived from the sale of the Bonds and (b) to the extent of a balance available for payment of interest on the Bonds on deposit in the Interest Account of the Debt Service Fund as of any applicable Basic Lease Payment Date, as a result of (i) a credit to the Interest Portion of Basic Lease Payments in accordance with (A) Section 302(a)(i) hereof with respect to certain Power Purchase Price Payments made by the Series 2011 Local Units, (B) Section 310(b) hereof with respect to investment earnings and certain other Revenue Fund transfers, (C) Section 510(e)(i)(B) hereof with respect to excess amounts in the Project Fund, (D) Section 5.07(3)(a) of the Bond Resolution regarding the transfer of funds from the County Security Fund, if any, to the Aged Account of the Revenue Fund, (E) Section 701(a) of the Company Lease Agreement with respect to partial prepayments (provided that there is no additional credit to the extent of that portion of the partial prepayment, if any, funded from the County Security Fund (if any) transfer contemplated in clause (D) above in order to avoid the same funds being double counted), (F) Section 3.7(a)(iv)(A) of the Local Unit License Agreements for each Series 2011 Local Unit upon the revocation of their Local Unit License, or (G) Section 802(c) of the Company Lease Agreement with respect to certain application of the Net Proceeds of any insurance or condemnation award, or (ii) otherwise.  
(b)
The Lessor shall cause the Trustee, pursuant to the terms of the Bond Resolution, to notify the Company in writing (with a copy to the Lessor) of the availability of any such additional credit, where notice has not otherwise been provided for herein, in the notice that the Trustee is obligated to send to the Company (with a copy to the Lessor) regarding the investment earnings credit in accordance with Section 302(a)(iii)(B) hereof.
 

SECTION 307.
Interest Calculation.

The Interest Portion of Basic Lease Payments is equal to the interest accrued on the Bonds, including the Series 2011 Bonds.  Interest on the Bonds is computed upon the basis of a 360-day year, consisting of twelve 30-day months.

 

SECTION 308. 
Additional Lease Payments.

(a)      At the times required in the definition of “Administrative Fee”, when not otherwise provided for from a portion of the proceeds of a Series of Bonds, including the Series 2011 Bonds, the Lessee shall pay the Administrative Fee to the Trustee as an Additional Lease Payment for deposit in the Administrative Expense Account of the Administrative Fund.

 

(b)        The Lessee shall pay to the Trustee, for deposit in the Administrative Expense Account of the Administrative Fund as an Additional Lease Payment, from time to time upon the Lessee’s receipt from the Trustee of an invoice therefore in accordance with the terms of the Bond Resolution, reasonable compensation for all services rendered by the Trustee pursuant to the Bond Resolution, all reasonable expenses, charges, counsel fees and other disbursements (including those of the Trustee’s attorneys, agents and employees) incurred in the performance of its powers and duties under the Bond Resolution, and any other Administrative Expenses.

 

(c)        The Lessee shall immediately pay to the Trustee, as an Additional Lease Payment, interest on any past due Lease Payment at the Overdue Rate in accordance with Section 1007 hereof.

 


(d)
The Lessee shall immediately pay to the Trustee, as an Additional Lease Payment, the Purchase Option Price in accordance with Section 701 hereof, reflecting the optional redemption of a Series of Bonds, including the Series 2011 Bonds.



(e)
The Lessee shall immediately pay to the Trustee, as an Additional Lease Payment, the Mandatory Purchase Price in accordance with Section 702 hereof, reflecting the acceleration or any other mandatory payment of a Series of Bonds, including the Series 2011 Bonds.

(f)
The Lessee shall pay to the Trustee as an Additional Lease Payment all other amounts, costs, liabilities and obligations that the Lessee assumes or agrees to pay to the Lessor or to others hereunder, under the Bond Resolution, under the Tax Certificate for any Series of Tax-exempt Bonds or under any other Program Document, including without limitation deficiencies in the payment of principal (including mandatory sinking fund installments) of and interest on Bonds when due as may be contemplated by Article V of the Bond Resolution, which Article shall not be amended by Lessor to add any such payment obligation without Lessee’s consent, and any amounts that may be required to be paid into a rebate fund at the times required hereunder and under any such Tax Certificate.

 

SECTION 309. 
General Obligation of Company to Make Lease Payments; Pledge of Reimbursement Collateral; Company Pledge Agreement.
(a)
The Lessee hereby covenants to make all Lease Payments due under this Company Lease Agreement, during the entire Lease Term, from any and all funds or other assets available to the Lessee, including without limitation, but not limited to, such economic benefits as may be conferred upon the Company pursuant to the Program Documents.

(b)
Pledge of Section 1603 Grant to Trustee.  As security and further assurance for the Lessee’s obligations to make certain initial Lease Payments at the times, in the amounts, and otherwise in accordance with the terms and provisions of this Company Lease Agreement, the Lessee hereby grants to the Trustee a collateral security interest in the Section 1603 Grant, such grant of a collateral security interest to remain in effect only so long as set forth in the Company Pledge Agreement, including specifically Sections 2.01 and 7.11 thereof. 
(c)
Pledge of Certain Revenues to Authority.  As security and further assurance for the Lessee’s obligations to perform its obligations under the Company Documents, including the making of Lease Payments at the times, in the amounts, and otherwise in accordance with the terms and provisions of this Company Lease Agreement, the Lessee hereby grants to the Authority a collateral security interest in any funds it may receive with respect to the following: 

(i) the sale of renewable energy produced by the Renewable Energy Projects under the Power Purchase Agreement to the respective Series 2011 Local Units under the respective Local Unit License Agreements;

(ii)
the sale of SRECs from the Renewable Energy Projects; and



(iii)
the Construction Performance Bond (as defined in the Power Purchase Agreement).

The Lessor hereby covenants that the security interest granted pursuant to this Section 309(c) shall not, provided no Event of Default has occurred and is continuing, adversely affect any of the Lessee’s: 

(A)

use and enjoyment of the Renewable Energy Projects, 
(B)

sale of the renewable energy produced therefrom under the Power Purchase Agreement to the respective Series 2011 Local Units under the respective Local Unit License Agreements, or 
(C)

SRECs.  

(d)
As security and further assurance for the Lessee’s obligations under the Company Documents, including the making of Lease Payments at the times, in the amounts, and otherwise in accordance with the terms and provisions of this Company Lease Agreement, the Lessee shall and hereby does acknowledge 
(i)
that the Lessor has the right to deliver the County Security Agreement, if any, in accordance with the provisions of Section 5.07 of the Bond Resolution, whereupon the Reimbursement Collateral shall be assigned and pledged by the Lessor to the County and the County Security Provider, if any, in accordance with the terms of the County Guaranty Agreement and such County Security Agreement, respectively, as to which terms the Lessor hereby covenants that the rights of the County and the County Security Provider to the Reimbursement Collateral shall not adversely affect any of the Lessee’s: 
(A)

use and enjoyment of the Renewable Energy Projects, 
(B)

sale of the renewable energy produced therefrom under the Power Purchase Agreement to the respective Series 2011 Local Units under the respective Local Unit License Agreements, or 
(C)

SRECs, 
in all cases prior to the date of an Event of Default caused by the Lessee, it being the express intent of the parties that any such assignment and pledge of the Reimbursement Collateral is only to protect the County and/or the County Security Provider to the extent any such Renewable Energy Program Interested Party shall not have been reimbursed for funds expended under the Program Documents due to the Lessee’s actions or inactions under the Program Documents, and it being the further express intent of the parties that any and all such remedies flowing from any such Event of Default caused by the Lessee are within the Lessee’s control to prevent by complying with the terms of this and all other Program Documents, including without limitation the making of Lease Payments in full and on time, 
(ii)
upon an Event of Default, including an occurrence as a result of the Lessee’s failure to make its Lease Payments on time and in full, the Lessee’s rights to the Leased Property may be terminated in accordance with the terms hereof, and the County and the County Security Provider, if any, may realize all or a portion of the Reimbursement Collateral in accordance with the terms of their respective County Guaranty Agreement and County Security Agreement, if any and as applicable, which economic benefits comprising the Reimbursement Collateral had been previously available to the Lessee, and would continue to be so available, should any such Event of Default never occur or be timely cured.

(e)
As security and further assurance for the Lessee’s obligations under the Company Documents, including the making of Lease Payments at the times, in the amounts, and otherwise in accordance with the terms and provisions of this Company Lease Agreement, the Lessee hereby covenants to deliver the Company Pledge Agreement from the Pledgor defined in the Company Pledge Agreement contemporaneously herewith, and in any event, no later than the issuance of the Series 2011 Bonds, the terms of which Company Pledge Agreement are hereby acknowledged and accepted by the Lessee.

(f)
The Lessee, as debtor, authorizes the Trustee, on behalf of itself as creditor, and the Lessor, as creditor, to file UCC1 financing statements with respect to the foregoing pledge of collateral contemplated by this Section 309.  

SECTION 310. 
Investment of Bond Resolution Funds; Credit for Certain Investment Earnings.

(a)
The Lessor shall cause the monies in the Funds and Accounts established under the Bond Resolution to be invested in accordance with the provisions of Section 5.11 of the Bond Resolution; provided, however, that the Lessee may direct the Lessor in writing to cause the Trustee to invest the Project Fund in any Investment Securities available under the Bond Resolution; absent any such direction from the Lessee, the Lessor may cause the investment of the Project Fund in such Investment Securities as the Lessor shall determine.

(b)
(i)
To the extent interest earnings on any such Funds or Accounts are transferred to the Aged Account of the Revenue Fund in accordance with the provisions of Section 5.11(3) and (4) of the Bond Resolution prior to any Basic Lease Payment Date, the Lessee shall be entitled to a credit in the amount of such earnings, plus interest earned thereon as of any such Basic Lease Payment Date, against the next due Interest Portion of Basic Lease Payments due and owing from the Lessee, and if not fully applied, against the next due Principal Portion of Basic Lease Payments due and owing from the Lessee, and if still not fully applied or if additional interest earnings are on deposit in the Aged Account, against the next due future Interest Portion, and then Principal Portion, of Basic Lease Payments until fully applied.  The Lessor shall cause the Trustee, pursuant to the terms of the Bond Resolution, to notify the Company in writing (with a copy to the Lessor), within ten (10) Business Days after each Basic Lease Payment Date, of the amount of such interest earnings credit available to the Company as of the next Basic Lease Payment Date.
 

(ii)
To the extent the amount on deposit in the Aged Account of the Revenue Fund, including interest earnings thereon, are transferred to the Interest Account of the Debt Service Fund in accordance with the provisions of Section 5.05(4)(b)(i) of the Bond Resolution prior to any Basic Lease Payment Date, the Lessee shall be entitled to a credit in the amount of such transfer against the next due Interest Portion of Basic Lease Payments due and owing from the Lessee, and if not fully applied, against the next due Principal Portion of Basic Lease Payments due and owing from the Lessee, and if still not fully applied, against the next due future Interest Portion, and then Principal Portion, of Basic Lease Payments until fully applied.  The Lessor shall cause the Trustee, pursuant to the terms of the Bond Resolution, to notify the Company in writing (with a copy to the Lessor), promptly after any such transfer, of the amount of such transfer credit available to the Company as of the next Basic Lease Payment Date.

(iii)
To the extent amount on deposit in the Aged Account of the Revenue Fund, including interest earnings thereon, are transferred to the Principal Account of the Debt Service Fund in accordance with the provisions of Section 5.05(4)(b)(ii) of the Bond Resolution prior to any Basic Lease Payment Date, the Lessee shall be entitled to a credit in the amount of such transfer against the next due Principal Portion of Basic Lease Payments due and owing from the Lessee, and if still not fully applied, against the next due future Interest Portion, and then Principal Portion, of Basic Lease Payments until fully applied.  The Lessor shall cause the Trustee, pursuant to the terms of the Bond Resolution, to notify the Company in writing (with a copy to the Lessor), promptly after any such transfer, of the amount of such transfer credit available to the Company as of the next Basic Lease Payment Date.

ARTICLE IV
LEASE OF LEASED PROPERTY; TERM OF COMPANY LEASE AGREEMENT
 

SECTION 401.
Lease of Leased Property.

(a)
The Lessor hereby agrees to (i) finance the Renewable Energy Projects and the Capital Improvement Projects, if any, for the Series 2011 Local Units, through the issuance of the Series 2011 Bonds, and (ii) enter into the Local Unit License Agreements with the Series 2011 Local Units, thereby giving the Lessor nominal ownership of the Renewable Energy Projects, and providing the Company with a license and access to the Local Unit Facilities for the Series 2011 Local Units.  

(b)
The Lessee hereby agrees to (i) design, permit, acquire, construct, install, operate and maintain the Renewable Energy Projects as described on Exhibit A-1 hereof and (ii) design, permit, acquire, construct, renovate, and install the Capital Improvement Projects, if any, as described on Exhibit A-2 hereof, all for the Series 2011 Local Units.

(c)
Upon the acquisition of title to the Leased Property from the Contractor (the timing of which does not adversely affect the Lessee’s obligations hereunder, including the obligations to make Lease Payments), the Lessor hereby agrees to lease to the Lessee, except for the Reserved Rights, all of its right, title and interest in and to the Leased Property for the duration of the Lease Term hereof, and to grant to the Lessee an option to purchase the Leased Property as set forth in Article VII hereof.  The Lessee hereby agrees to take and lease from the Lessor, other than the Reserved Rights, all of the Lessor’s right, title and interest in and to the Leased Property on the terms and conditions set forth in this Company Lease Agreement, including, without limitation, all of the Lessee’s duties and obligations under the Program Documents.  The lease of the Leased Property from the Lessor to the Lessee is also intended to convey to the Lessee any product of the Leased Property, including any right, title and interest of the Lessor in and to the SRECs and the right to electricity generated from the Renewable Energy Projects for the Series 2011 Local Units at their respective Local Unit Facilities, subject to the terms and conditions of the Program Documents. The Lessor hereby acknowledges the Lessee’s intent to exercise such option to purchase the Leased Property during or upon the termination of the Lease Term.

(d)
It is an express purpose of this Company Lease Agreement that the benefits and burdens of owning the Leased Property being conveyed by the Lessor to the Lessee pursuant to this Company Lease Agreement be such that the Lessee shall be deemed to be the owner of the Leased Property for purposes of the Code.  Accordingly, Lessor and Lessee agree and acknowledge that, for federal income tax purposes: (i) Lessee will treat the use of Series 2011 Bond proceeds to purchase, construct and install the Renewable Energy Projects as construction loan advances of Series 2011 Bond proceeds to Lessee by Authority; (ii) Lessee will treat all payments (or credits against such payments) made under this Company Lease Agreement as payments of interest and principal to the Authority with respect to such construction loan, with an allocation of principal and interest based upon the Authority's related principal and interest payments on the Series 2011 Bonds; and (iii) Lessee will report all payments made by the Series 2011 Local Units under the Power Purchase Agreements as revenues earned by Lessee.  Notwithstanding the foregoing, for State law purposes, Lessor and Lessee agree that under the Program Document structure, any benefit to the Company shall be deemed incidental, the primary purpose of the Renewable Energy Program being to provide the Series 2011 Local Units with electricity at multi-year locked in rates to the greatest extent practicable below tariff, which goal has been effectively realized through the financing structure contemplated by the Program Documents.
 

SECTION 402.
Lease Term.

(a)
This Company Lease Agreement shall be and remain in effect with respect to the Leased Property (the “Lease Term”) commencing on the date of authorization, execution, authentication and delivery of the Series 2011 Bonds that shall finance, among other things, the Renewable Energy Project component of the Leased Property, and continuing until terminated as provided for in this Section 402.  The Term of this Company Lease Agreement shall terminate upon the occurrence of the first of the following of events:

 

(i)
The exercise by the Lessee of its option or its requirement to purchase the Lessor’s entire interest in the Leased Property pursuant to Article VII hereof;

 

(ii)
The occurrence and continuation of an Event of Default hereunder by the Lessee and the Lessor’s election to exercise remedies under this Company Lease Agreement pursuant to Section 1002 hereof;

 

(iii)       Subject to an extension of this Company Lease Agreement in accordance with clause (iv) below, which provisions shall control even if the other requirements of this clause (iii) have been satisfied, the occurrence of all of the following: (A) the payment by the Lessee of all Lease Payments, which requirement as to Basic Lease Payments (unless sooner terminated or extended in accordance with the provisions hereof) shall be fully satisfied on December 15, 2025 (unless extended by an amendment hereto resulting from the issuance of Additional Bonds), (B) the Bonds, including the Series 2011 Bonds, shall no longer be Outstanding under the Bond Resolution, and if the provisions of Section 703(b) are applicable, (C) on the date specified in the Certificate of Authorized Officer of the Lessee required by Section 703(b)(iii); or

(iv)
The expiration date of any extension to the initial term of this Company Lease Agreement, which initial term would be determined by clauses (i), (ii), and (iii) above, as such extension date shall be set forth in any amendment of this Company Lease Agreement (in accordance with the amendment provisions of Section 1103 hereof), to the extent permitted under then applicable law.

 

(b)
Notwithstanding the foregoing, this Company Lease Agreement shall be in effect until all the obligations created hereunder have been fulfilled.

 

(c)
Notwithstanding the foregoing, any termination by reason of clause (a)(ii) above shall not alter or terminate the Lessee’s unconditional payment obligations hereunder, including Sections 302 and 309 hereof.

 

SECTION 403.
Net Lease.

(a)
The Lessee intends for the Lease Payments to be net to the Lessor.  The obligation of the Lessee to pay Lease Payments shall be absolute and unconditional and shall in no way be released, discharged or otherwise affected for any reason, including, without limitation, (i) any defect in the condition, quality or fitness for use of, or title to, any Project or (ii) any damage to or abandonment, destruction, requisition or taking of any portion of any Project.  
(b)
The Lessee shall comply with and pay all (i) local, state and federal taxes incurred with respect to the design, permitting, acquisition, construction, renovation, installation, operation, maintenance, ownership, possession or use of any Renewable Energy Project or the design, permitting, acquisition, construction, renovation or installation of any Capital Improvement Projects, including, without limitation, income, franchise, gross receipts, sales, use, documentary stamp, excise and real and personal property taxes, (ii) payments in lieu of taxes, assessments, licenses, registration fees, freight and transportation charges and any other charges imposed or liabilities incurred with respect to the design, permitting, acquisition, construction, renovation, installation, operation, maintenance, ownership, possession or use of any Renewable Energy Project or the design, permitting, acquisition, construction, renovation or installation of any Capital Improvement Projects, (iii) Lease Payments, and (iv) penalties, fines or interest imposed on any of the foregoing during the Lease Term.  
(c)
The Lessee shall pay, from a portion of the proceeds of the Bonds or otherwise, all reasonable expenses incurred by the Lessor in connection with all filings or recordings of any documents relating to this Company Lease Agreement, the other Company Documents, or the Lessor’s rights hereunder and thereunder.  The Lessor shall have the right to make any of the payments required of the Lessee, but shall not be obligated to pay the same, and to charge such payment with interest at the Overdue Rate from the due date thereof through the date of payment as an Additional Lease Payment to be paid by the Lessee with the next Basic Lease Payment due under this Company Lease Agreement.

ARTICLE V

CONSTRUCTION OF PROJECT; CARE AND USE; DRAW PROCEDURES

 

SECTION 501.
Design of Project.

(a)
Within ninety (90) days of the execution and delivery of this Company Lease Agreement, the Lessee shall cause Plans and Specifications to be prepared by one or more Architects or other Contractors with respect to all of the Projects for all of the Series 2011 Local Units and within the parameters set forth in the Company RFP.  In preparing or causing the preparation of such Plans and Specifications, the Lessee expressly acknowledges that the Lessor shall only be providing financing, through the issuance of the Series 2011 Bonds, for the Maximum Net Bond Funded Project Cost Amount, and that any costs and expenses beyond such amount, except for any Completion Projects agreed in writing to be financed by the Lessor, are to be borne solely and wholly by the Lessee from any available funds.  
(b)
Copies of the Plans and Specifications, when in form satisfactory to the Lessee, shall be promptly delivered to the Lessor and the Applicable Series 2011 Local Units for the review, comment and approval of the Applicable Series 2011 Local Units.  Within five (5) Business Days of receipt, each Applicable Series 2011 Local Unit shall have reviewed, and either commented on or approved the Plans and Specifications prepared by the Lessee for each respective Renewable Energy Project and each Capital Improvement Project, if any, for the respective Series 2011 Local Units.  To the extent approval from any Series 2011 Local Unit shall not be received, the Lessee shall promptly modify the Plans and Specifications to address the Series 2011 Local Unit’s reasonable concerns, whereupon the Lessee shall resubmit the Plans and Specifications to the Lessor and the Applicable Series 2011 Local Unit for further review, comment and approval.  Such process shall continue until the Lessor and Lessee have received the approval of all of the Series 2011 Local Units; provided however, that both parties and the Applicable Series 2011 Local Units shall endeavor to complete the review, comment and approval process within one (1) month of the original submission to the Lessor and the Series 2011 Local Units.
(c)
Promptly after having received the respective Series 2011 Local Unit approvals of the Plans and Specifications related to their respective Projects, the Lessee shall submit or cause the submission of such Plans and Specifications to all other federal, state or local governmental or quasi-governmental agencies having jurisdiction over the Projects or any part thereof, and shall receive any required Project permits or approvals.

 

SECTION 502.
Construction of Project.

(a)
The Lessee shall be responsible for the letting of Development Contracts with Contractors for (a) the design, permitting, acquisition, construction, installation, operation and maintenance of the Renewable Energy Projects for all of the Series 2011 Local Units, (b) the design, permitting, acquisition, construction, renovation, and installation of the Capital Improvement Projects for all of the Series 2011 Local Units, (c) the completion and acceptance of the Renewable Energy Projects in accordance with the Plans and Specifications therefor and the other terms hereof, including the filing of the REP Acceptance Certificates in accordance with Section 510(d)(i) hereof, (d) the completion of the Capital Improvement Projects in accordance with the Plans and Specifications therefor and the other terms hereof, including the filing of the CIP Acceptance Certificates in accordance with Section 510(d)(ii) hereof, and (e) all other matters that are incidental to the performance of the duties and powers that are expressly granted to the Lessee herein in connection with any of the foregoing.  The Lessee may carry out its functions hereunder without obtaining any further approval of the Lessor; provided, however, that the Lessee shall issue monthly reports to the Lessor and the Applicable Series 2011 Local Unit detailing the progress of the foregoing and the anticipated completion dates thereof.

 

(b)        After complying with the notification provisions of this subsection (b), the Lessee shall enter into one or more Development Contracts with the Contractor(s) providing for (i) the design, permitting, acquisition, construction, installation, operation and/or maintenance of the Renewable Energy Projects in accordance with the Plans and Specifications and/or (ii) the design, permitting, acquisition, construction, renovation, and/or installation of the Capital Improvement Projects in accordance with the Plans and Specifications.  At least five (5) Business Days prior to the Lessee’s entering into of each such Development Contract, the Lessee shall notify and provide each of the Lessor, the Applicable Series 2011 Local Unit and the Construction Manager with substantially final drafts thereof.  Within a reasonable period of time thereafter, the Lessor, the Applicable Series 2011 Local Units and/or the Construction Manager shall notify the Lessee of any deviation therein from the Plans and Specifications for the Projects or from applicable law, if any.  The Lessee shall, in its discretion, determine to incorporate or disregard any such advice into the final form of such Development Contracts; provided, however, that any such action or inaction shall not relieve the Lessee from completing the Projects in accordance with the agreed upon Plans and Specifications and in accordance with all applicable law.  After such five (5) day notice period, the Lessee may enter into such Development Contracts, providing only that final executed copies thereof be delivered to each of the Lessor, the Applicable Series 2011 Local Unit and the Construction Manager.  After such execution, the Lessee shall cause each Contractor to perform its obligations under the Development Contracts, and shall deliver the completed Project available for occupancy and use by the Company with respect to the Renewable Energy Projects and the Applicable Series 2011 Local Unit with respect to the Capital Improvement Projects, on or before the date specified in the Development Contracts. 

 

(c) None of the Lessor, the Series 2011 Local Unit or the Trustee makes any warranties or representations or accepts any liabilities or responsibilities with respect to or for the adequacy, sufficiency or suitability of, or defects in or with respect to, the design, permitting, acquisition, construction, renovation or installation of the Project.

 

SECTION 503.
Performance Bonds and Other Guaranty.

Any Development Contracts authorized to be entered into by the Lessor under the terms of this Company Lease Agreement in connection with the design, permitting, acquisition, construction, and installation of the Renewable Energy Projects and the design, permitting, acquisition, construction, renovation and installation of the Capital Improvement Projects shall be let in accordance with the requirements set forth in Article VII, Sections 7.3, 7.5 and 7.6 of the Company RFP attached as part of Exhibit A-1 hereto.  The Lessor shall cause each Contractor to provide a performance bond and/or a maintenance bond or bonds, a letter of credit or any other form of financial guaranty covering, with respect to the portion of the Project to which the Development Contract applies, the (a) performance of the Development Contract, including coverage for correction of defects developing within one year after completion and acceptance, and (b) payment for labor and materials, in each case issued by a responsible surety company qualified to do business in the State.  Such bond or bonds shall name the Lessor, the Lessee and the Applicable Series 2011 Local Unit as co-obligees, and shall be in amounts equal to the fixed contract price; provided, however, that the one-year post completion and acceptance portion may be limited to ten percent of the Development Contract price.

 

SECTION 504.
Default in Contractors’ Performance.

(a)
In the event of default of the Contractor, including any subcontractor, under any Development Contract made in connection with any Project, the Lessee shall promptly proceed, either separately or in conjunction with others, to exhaust the remedies of the Lessee against the Contractor or any subcontractor so in default and against each surety for the performance of such Contractor or subcontractor.  All such actions shall be construed to be Costs of the Project for purposes of this Company Lease Agreement, inasmuch as the same shall be necessary to enable any such Project to be designed, permitted, constructed, acquired, renovated or installed in accordance with the terms hereof and of the Development Contracts.  The Lessee agrees to advise the Lessor, in writing, of the steps it intends to take in connection with any such default.  If the Lessee shall so notify the Lessor, the Lessor may, in good faith, in its own name or in the name of the Lessee, with notice to the Lessee, prosecute or defend any action or proceeding or take such other action involving the Contractor, including any subcontractor, or surety that the Lessor deems reasonably necessary, and in such event the Lessor hereby agrees to cooperate fully with the Lessee, but at the sole cost and expense of the Lessor.  Any amounts recovered by way of damages, refunds, adjustments or otherwise in connection with the foregoing shall be paid into the Project Fund or the Revenue Fund, as shall be determined by the Lessee.

 

(b)
In the event that the Lessee is unable to comply with its requirements under this Company Lease Agreement prior to the execution of any Acceptance Certificate or if for any reason the design, permitting, acquisition, construction, renovation and installation of any  Project is delayed, there shall be no resulting liability on the part of the Lessor and there shall be no diminution in or postponement of the amounts that are due and payable by the Lessee to the Lessor under the terms of this Company Lease Agreement.

 

SECTION 505.
Additional Rights of Lessee.

The Lessor agrees that the Lessee shall, at its own expense, have the right to make immaterial changes to any Project or to make such additions, modifications and improvements thereto as in the Lessee’s judgment are necessary to enable it to perform its obligations under this Company Lease Agreement without materially impairing the Project or materially changing the design of the Project from the Plans and Specifications; provided, however, that none of the foregoing shall in any way damage the Project or cause the Project to be used for purposes other than those authorized under the provisions of all applicable law.  With respect to any such additions (only) to the Project in accordance with the provisions of this Section 505, such additions shall for all purposes of this Company Lease Agreement be deemed to be and remain the property of the Lessee and shall not become part of the Project, and any such item may be removed, altered or changed by the Lessee upon or before the termination of this Company Lease Agreement; provided, however, that such removal, alteration or change shall not damage the Project or, if any such damage shall occur, the Lessee shall repair the same at its sole cost and expense.

 

SECTION 506.
Maintenance and Use of Project; Lessor Access; Repairs Not to Create Liens.

 
(a)
With respect to the Renewable Energy Projects or a portion thereof financed under this Company Lease Agreement, the Lessee shall, at its own and sole expense, maintain, preserve and keep such Projects or any portion thereof, as the case may be, in good repair, working order and condition, and shall from time to time make all repairs, replacements and improvements necessary to keep such Projects or any portion thereof in such condition.  The requirements to repair and keep the Capital Improvement Projects in good working order shall remain with the owners thereof, the Applicable Series 2011 Local Units.
 

(b)        The Lessee agrees that the Lessor and the Applicable Series 2011 Local Unit shall have the right (but not the obligation) to enter upon the premises at reasonable times and upon reasonable notice in a reasonable manner where the Renewable Energy Projects or a portion thereof, as the case may be, is located in order to inspect the same for the purpose of assuring that such Renewable Energy Projects are being properly maintained, preserved and kept in good repair and condition.  The Lessee further agrees that the Lessor or the Applicable Series 2011 Local Unit shall have such rights of access to such Renewable Energy Projects as may be reasonably necessary to cause the proper maintenance, preservation and keeping in good repair of such Renewable Energy Projects in the event of a failure by the Lessee to perform its obligations hereunder, which rights of access shall in no way imply any obligation on the part of the Lessor or the Applicable Series 2011 Local Unit.

 

(c)
The Lessee shall not permit any mechanic’s or materialmen’s or other lien to be established or remain against any portion of the Projects for labor or materials furnished in connection with any remodeling, additions, modifications, improvements, repairs, renewals or replacements made by the Lessee pursuant to Section 505 hereof and this Section 506, other than Permitted Encumbrances; provided, however, that if any such lien is established and the Lessee notifies the Lessor of its intention so to do, the Lessee may, in good faith, contest any lien filed or established against the Projects and, in such event, permit the items so contested to remain undischarged and unsatisfied during the period of such contest and any appeal therefrom, unless the Lessor shall notify the Lessee that, in the opinion of independent counsel, by nonpayment of any such item, the interest of the Lessor or the Applicable Series 2011 Local Unit in such Project shall be materially endangered or such Project or any part thereof shall be subject to loss or forfeiture, in which event the Lessee shall promptly pay and cause to be satisfied and discharged all such unpaid items or provide the Lessor and the Applicable Series 2011 Local Unit with full security against any such loss or forfeiture.  The Lessor shall cooperate, and shall cause the Applicable Series 2011 Local Unit to cooperate fully with the Lessee in any such contest upon such request at the sole cost and expense of the Lessee.

 

SECTION 507.
Possession and Enjoyment of Projects during Lease Term.

(a)
From and after the execution and delivery of the REP Acceptance Certificate with respect to the applicable Renewable Energy Projects, the Lessor hereby agrees that during the Lease Term the Lessee, so long as the Lessee is not in default hereunder, shall have the quiet use and enjoyment of such Renewable Energy Projects, and the Lessee shall during such Lease Term peaceably and quietly have, hold and enjoy such Renewable Energy Projects, without suit, trouble or hindrance from the Lessor, any 2011 Local Unit, or any party claiming under or through the Lessor or such Local Unit, except as expressly set forth in the Program Documents.  The Lessor and the Applicable Series 2011 Local Unit shall, at the request of the Lessee and at the Lessee’s sole cost and expense, join in any legal action in which the Lessee asserts its right to such possession and enjoyment against any third-party to the extent the Lessor and the Applicable Series 2011 Local Unit lawfully may so do; in addition, the Lessee, while not in default hereunder, may in its discretion and at its sole cost and expense bring any such action in the name of the Lessor.



(b)
From and after the execution and delivery of the CIP Acceptance Certificate with respect to the applicable Capital Improvement Projects, if any, the Lessor and the Lessee hereby agrees that during the Lease Term, the Applicable Series 2011 Local Unit, as fee owner thereof, shall have the quiet use and enjoyment of such Capital Improvement Projects, and the Applicable Series 2011 Local Unit shall during such Lease Term peaceably and quietly have, hold and enjoy such Capital Improvement Projects, without suit, trouble or hindrance from the Lessor or the Lessee, or any party claiming under or through the Lessor or the Lessee, except as may be expressly set forth in the Program Documents. 
 

SECTION 508.
Lessee’s Negligence.

 
Subject to Section 608 hereof, the Lessee assumes all risks and liabilities, whether or not covered by insurance, for loss or damage to the Projects, or any portion thereof, and for injury to or death of any person or damage to any property, whether such injury or death be with respect to agents or employees of the Lessee or of Contractors or other third parties, and whether such property damage be to the Lessee’s property or to the property of others, which injury, death or damage is proximately caused by the negligent conduct of the Lessee or its officers, employees and agents, including any Contractors.  The Lessee hereby assumes responsibility for and agrees to reimburse the Lessor and the Applicable Series 2011 Local Unit for all liabilities, obligations, losses, damages, penalties, claims, actions, costs and expenses (including reasonable attorneys’ fees), of whatsoever kind and nature, imposed on, incurred by or asserted against the Lessor or the Applicable Series 2011 Local Unit that in any way relate to or arise out of a claim, suit or proceeding based in whole or in part upon the negligent conduct of the Lessee or its officers, employees and agents, to the maximum extent permitted by law.

 
SECTION 509.
Project Costs; Payment.

(a)
The Project Costs to be incurred by the Lessee, or on behalf of the Lessee by any Contractor, relating to the acquisition, construction, and installation of the Renewable Energy Projects and the acquisition, construction, renovation and installation of the Capital Improvement Projects for all Series 2011 Local Units have been estimated by the Lessee under the Company RFP to be an aggregate amount not to exceed the Maximum Gross Bond Funded Project Cost Amount.  Accordingly, the Lessor shall cause the Series 2011 Bonds to be issued, and further, shall cause the Maximum Net Bond Funded Project Cost Amount to be deposited in the Project Fund upon issuance of the Series 2011 Bonds pursuant to Section 2.03(7)(e)(i) and (ii) of the Bond Resolution.  The Lessee represents that such initial deposit of the Maximum Net  Bond Funded Project Cost Amount, together with interest to be earned thereon prior to disbursement in accordance with the terms hereof and of the Bond Resolution giving rise to the Maximum Gross  Bond Funded Project Cost Amount, shall be sufficient to pay all of the Costs to design, permit, acquire, construct, and install all of the Renewable Energy Projects and to design, permit, acquire, construct, renovate, and install all of the Capital Improvement Project Costs, in either case for all of the Series 2011 Local Units on, in or about their Local Unit Facilities and in accordance with the Plans and Specifications.  
(b)
It is expressly acknowledged by the Lessee and the Lessor that the Lessor shall be under no obligation to issue any Bonds in an amount in excess of the Maximum Net Bond Funded Project Cost Amount to fund any Project Cost, including the Costs of any Completion Project related to either the Renewable Energy Projects or the Capital Improvement Projects of the Series 2011 Local Units on, in or about their Local Unit Facilities, unless the Authority agrees to issue a Series of Additional Bonds pursuant to the provisions of Section 202(h) hereof.
(c)
Any Project Costs in excess of such estimated Project Cost amount as set forth in subsection (a) above shall be solely borne by and solely paid from any funds available to the Lessee (which shall not include monies under the Bond Resolution, absent the Lessor’s written consent).  The Lessee hereby covenants to complete all of the Projects in accordance with the Plans and Specifications regardless of the actual Costs of such Projects and regardless of the amounts remaining on deposit in the Project Fund to pay such Project Costs.  To the extent the Lessee shall complete all of the Projects in accordance with the Plans and Specifications in an aggregate amount less than any such deposit, plus estimated investment earnings, in the amount of such estimated Project Costs, any excess amounts remaining on deposit in the Project Fund, after the final Acceptance Certificate shall have been filed by the Lessee in accordance with the terms hereof, shall be applied as a credit to the next due Basic Lease Payments otherwise due and owing by the Lessee in accordance with Section 510(e)(i)(B) hereof and Section 5.02(3)(b) of the Bond Resolution.

(d)
The Lessee shall cause moneys on hand from time to time in the Project Fund, held by the Trustee, to be made available for payment of all Project Costs, in the manner provided herein for submission of Draw Papers, including Sections 510 and 511 hereof, and in the Bond Resolution, including Sections 5.02(1) and 5.02(2)(a) thereof.  The Lessee may cause moneys on hand from time to time in the Project Fund held by the Trustee to be made available for payment of all Company Development Fees and Expenses up to an aggregate amount of $__________ unless the Lessee receives the written acknowledgment of a higher ceiling from the Lessor, through the submission of a Certificate of an Authorized Officer of the Lessee substantially in the form of Exhibit D hereto, and otherwise following the terms set forth in Section 5.02(2)(b) of the Bond Resolution; provided, however, that notwithstanding the foregoing, the Lessee may not withdraw moneys from the Project Fund for payment of Company Development Fees and Expenses, excluding those third-party and other Company Development Fees and Expenses approved by the Authority and paid upon issuance of the Series 2011A Bonds or thereafter, until the Company has satisfied, or caused the satisfaction of, all of the Completion Conditions.  The Lessee, at its sole discretion, may apply less of the aggregate amount on deposit in the Project Fund and earmarked for payment of Company Development Fees and Expenses to such purpose, and instead apply all or a portion of such earmark (including any interest earned thereon) toward Costs of the Renewable Energy Projects or Capital Improvement Projects in the manner contemplated by Sections 510 and 511 hereof, and Section 5.02(2)(a) of the Bond Resolution.  Any moneys remaining on deposit in the Project Fund, including interest earnings, upon the payment of all Project Costs (for which the Company shall submit Draw Papers) and all Company Development Fees and Expenses (for which the Company shall submit such Exhibit D form Certificate), shall be applied in the manner set forth in Section 510(e) hereof.
 

SECTION 510.
Submission of Draws; Procedures; Acceptance Certificates.

(a)
As payments are required for the Project under this Company Lease Agreement, the Lessee shall prepare and assemble the Draw Papers (as defined below) and submit them to the Trustee.

 

(b)        On or before 10:00 a.m. on each date on which the Lessee intends to submit Draw Papers requisitioning funds held by the Trustee in the Project Fund for Costs of the Renewable Energy Projects or Capital Improvement Projects for an Applicable Series 2011 Local Unit (each a “Draw Date”), the Lessee shall advise the Trustee in writing of the aggregate amount of funds needed for disbursement to pay such Project Costs.  An amount equal to the lesser of (i) such aggregate amount of funds needed and (ii) the amount of funds available in the Project Fund (and not otherwise earmarked to pay the Costs of the Projects for the other Series 2011 Local Units) shall be applied to the payment of such Project Costs upon submission of the Draw Papers in accordance with subsection (c) below.  
 

(c)
Except as otherwise provided in Section 511 hereof, the Lessee shall cause the Trustee to make payments from the Project Fund to the Contractors under the Development Contracts or other third-party vendors, in either case for Costs of the Projects, but only after the Lessee shall have supplied the Trustee with a duly authorized, completed and executed requisition from the Lessee substantially in the form of Exhibit C hereto (together with any attachments thereto, the “Draw Papers”), each executed by the Lessee, acknowledged by the Applicable Series 2011 Local Unit (in accordance with Section 4.1(d) of the Local Unit License Agreements, including the authority therein to delegate such right and obligation to the Construction Manager), and acknowledged as to form only by the Lessor (in accordance with Section 4.1(e) of the Local Unit License Agreements, including the authority therein to delegate such right and obligation to the Construction Manager), stating with respect to each such payment to be made:  (i) the requisition number, (ii) the name and address of the Contractor, other person, other corporation or other entity to which payment is due or, if for reimbursement to the Lessee, to which Contractor, other person, other corporation or other entity and when payment has previously been made by the Lessee, and as applicable in either case, the Development Contract under which such payment is or was due, (iii) the amount to be paid, which amount shall be net of a ten percent (10%) retainage amount, (iv) the Renewable Energy Project or Capital Improvement Project to which such payment is to be applied, including the Applicable Series 2011 Local Unit and their Local Unit Facility, (v) that such payment obligation has been properly incurred in accordance with the Plans and Specifications, is an item of the Cost of such Project, is a proper charge against the Project Fund, and has not been the basis of any previous withdrawal, and (vi) that attached thereto is a bill, invoice, receipt or other evidence that payment on such Project Cost is due and owing or has been paid by or on behalf of the Lessee.  Lessee also agrees to file a monthly Initial Project Workforce Form AA201, substantially in the form of, and consistent with the instructions included in, Exhibit C-1 attached hereto, with the Lessor and the Division of Public Contracts Equal Opportunity Compliance, through and including the month after the final Acceptance Certificate has been filed.

 

(d)
From time to time, in accordance with the terms of the Company Lease Agreement, the Local Unit License Agreements with respect to the Series 2011 Local Units, and this Bond Resolution, the Lessee shall file with the Trustee, duly authorized, completed, executed, acknowledged, and delivered Acceptance Certificates in the form of Exhibit B hereto at the following times and with respect to the following matters, and upon receipt thereof, the Trustee shall take the following actions:



(i)
The Lessee shall file with the Trustee the REP Acceptance Certificates in the form of Exhibit B-1 hereto, one for each Series 2011 Local Unit, signed by an Authorized Officer of the Lessee with respect to the Renewable Energy Projects or, where applicable, any Completion Project related thereto, for each such Series 2011 Local Units, when (A) the Lessee has submitted all Draw Papers respecting Costs of such Renewable Energy Projects or the Completion Project related thereto, if any, to be paid from the Project Fund that are eligible to be approved with respect thereto for each such Series 2011 Local Unit, (B) all such Renewable Energy Projects or Completion Project related thereto, as the case may be, for each such Series 2011 Local Unit have been designed, acquired, constructed and installed in accordance with the Plans and Specifications therefor, (C) all such Renewable Energy Projects or Completion Project related thereto, as the case may be, for each such Series 2011 Local Unit have been accepted by the Lessee and such Series 2011 Local Unit, and (D) a statement regarding the funds remaining on deposit in the Project Fund earmarked for any such Renewable Energy Projects, if any, all in accordance with Section 5.02 of the Bond Resolution.  Each such REP Acceptance Certificate shall not be filed by the Lessee with the Trustee until so acknowledged by the Applicable Series 2011 Local Unit (in accordance with Section 4.2(c) of the Local Unit License Agreements, including the authority therein to delegate such right and obligation to the Construction Manager), until each such Certificate shall be further acknowledged by an Authorized Officer of the Lessor as to form only (in accordance with Section 4.2(d) of the Local Unit License Agreements, including the authority therein to delegate such right and obligation to the Construction Manager) and until accompanied by one or more Interconnection Agreements with respect to all such Renewable Energy Projects or Completion Projects related thereto; 

(ii)
The Lessee shall file with the Trustee the CIP Acceptance Certificates in the form of Exhibit B-2 hereto, one for each Series 2011 Local Unit that is financing Capital Improvement Projects with a portion of the proceeds of the Bonds, signed by an Authorized Officer of the Lessee with respect to such Capital Improvement Projects or, where applicable, any Completion Project related thereto, for each such Series 2011 Local Units, when (A) the Lessee has submitted all Draw Papers respecting Costs of such Capital Improvement Projects or the Completion Project related thereto, if any, to be paid from the Project Fund that are eligible to be approved with respect thereto for each such Series 2011 Local Unit, (B) all such Capital Improvement Projects or Completion Project related thereto, as the case may be, for each such Series 2011 Local Unit have been designed, acquired, constructed, renovated and installed in accordance with the Plans and Specifications therefor, (C) all such Capital Improvement Projects or Completion Project related thereto, as the case may be, for each such Series 2011 Local Unit have been accepted by such Series 2011 Local Unit.  Each such REP Acceptance Certificate shall not be filed by the Lessee with the Trustee until so acknowledged by the Applicable Series 2011 Local Unit, and until each such Certificate shall be further acknowledged by an Authorized Officer of the Lessor as to form only, and (D) a statement regarding the funds remaining on deposit in the Project Fund earmarked for any such Capital Improvement Projects, if any, all in accordance with Section 5.02 of the Bond Resolution.  Each such CIP Acceptance Certificate shall not be filed by the Lessee with the Trustee until so acknowledged by the Applicable Series 2011 Local Unit (in accordance with Section 4.3(c) of the Local Unit License Agreements, including the authority therein to delegate such right and obligation to the Construction Manager), and until each such Certificate shall be further acknowledged by an Authorized Officer of the Lessor as to form only (in accordance with Section 4.3(d) of the Local Unit License Agreements, including the authority therein to delegate such right and obligation to the Construction Manager); and

(iii)
Upon the Trustee’s receipt of the fully authorized, completed, executed, acknowledged and delivered CIP Acceptance Certificate (if any) and REP Acceptance Certificate with respect to all of the Renewable Energy Projects and Capital Improvement Projects for a particular Series 2011 Local Unit, the Lessor shall cause, pursuant to Section 5.02(3)(a)(iii) of the Bond Resolution, the Trustee to release and pay over to the Lessee one half (1/2) of the ten percent (10%) retainage previously withheld by the Trustee from all of the Draw Papers previously submitted by the Lessee with respect to such Renewable Energy Projects and Capital Improvement Projects for such Series 2011 Local Unit. 

.  
(e)
If, upon the completion of the design, permitting, acquisition, construction, renovation and installation of all of the Projects for the Series 2011 Local Units on or prior to November 1, 2012 (as such date may be extended due to a Force Majeure event or events or a Local Unit Event of Default under the Applicable Local Unit License Agreement), as evidenced by the filing of all Acceptance Certificates by the Company, as duly acknowledged by the Series 2011 Local Units and the Lessor, on or prior to November 1, 2012 (as such date may be extended due to a Force Majeure event or events or a Local Unit Event of Default under the Applicable Local Unit License Agreement), all in accordance with the terms hereof, of the Bond Resolution, and of the Local Unit License Agreements for the Series 2011 Local Units, then upon the Trustee’s receipt of the final Acceptance Certificate so designated, the Trustee shall, without any further authorization, (i) (A) release and pay over to the Lessee the other half (1/2) of the ten percent (10%) retainage previously withheld by the Trustee from all of the Draw Papers previously submitted by the Lessee with respect to all of the Renewable Energy Projects and Capital Improvement Projects for all of the Series 2011 Local Units, and (B) transfer any surplus funds remaining on deposit in the Project Fund to the Debt Service Fund for application as a credit to the next due Interest Portion of Basic Lease Payments due from the Lessee, and if not fully applied, to the next due Principal Portion of Basic Lease Payments due from the Lessee, and if still not fully applied, then to the next due future Interest Portion, and then Principal Portion, of Basic Lease Payments until fully applied, all unless the provisions of Section 5.02 of the Bond Resolution require application otherwise, in which case the Trustee shall (ii) apply any such retainage and surplus funds remaining on deposit in the Project Fund in accordance with the terms of Section 5.02 of the Bond Resolution.  To the extent the final Acceptance Certificate for all of the Series 2011 Local Units shall not have been filed by the Lessee, as duly acknowledged by the Series 2011 Local Units and the Lessor, all in accordance with the terms hereof, of the Bond Resolution, and of the Local Unit License Agreements for the Series 2011 Local Units, on or prior to November 1, 2012, as extended if applicable (thereby causing an Event of Default hereunder, but not under the Bond Resolution), the Trustee shall transfer any funds remaining on deposit in the Project Fund as set forth in a Certificate of an Authorized Officer of the Authority, as required pursuant to the provisions of Section 5.02(3)(b) of the Bond Resolution.

 

SECTION 511.
Reimbursement to Lessor from Moneys in the Project Fund.

 
Notwithstanding the provisions of Section 510 hereof to the contrary, the Lessee shall be entitled to submit Draw Papers to the Trustee and receive reimbursement for the amounts set forth in such Draw Papers for advances made with respect to the Projects, prior to a given Draw Date, so long as the Lessee submits the requisite requisition and supporting copies of invoices prior to being reimbursed directly by the Trustee.

 

SECTION 512.
Construction Period Insurance.

Each Contractor shall be required to provide and maintain in force during the entire acquisition, construction, renovation or installation period of all Projects, and prior to the Contractor’s performance of work under any Development Contract, builder’s risk or property damage insurance (in an amount not less than the full value of all work done and materials and equipment provided or delivered by the Contractor and, in any event, not less than the applicable Purchase Option Price at such time), comprehensive liability insurance, worker’s compensation insurance and any other insurance required by law or customarily maintained with respect to like projects.  All such policies of insurance shall show the Lessor, the Lessee and the Applicable Series 2011 Local Unit as named insureds, in such amounts as their interests may appear.  Evidence of such insurance shall be filed with the Lessor.

 

SECTION 513.
Taxes and Other Governmental Charges and Utility Charges.

The Lessee shall pay when due all gas, water, steam, electricity, heat, power, telephone and other charges incurred in the operation, maintenance, use, occupancy and upkeep of the Renewable Energy Projects.  The Lessee shall also pay all property and excise taxes and governmental charges of any kind whatsoever that may at any time be lawfully assessed or levied against or with respect to the Renewable Energy Projects or any part thereof or the Lease Payments, which become due during the Term of this Company Lease Agreement with respect thereto, and all special assessments and charges lawfully made by any governmental body for public improvements that may be secured by a lien on the Renewable Energy Projects; provided, however, that with respect to special assessments or other governmental charges that may lawfully be paid in installments over a period of years, the Lessee shall be obligated to pay only such installments as are required to be paid during the Term of this Company Lease Agreement as and when the same become due.  The Lessee shall not be required to pay any federal, state or local income, inheritance, estate, succession, transfer, gift, franchise, gross receipts, profit, excess profit, capital stock, corporate or other similar tax payable by the Lessor, its successors or assigns, unless such tax is made in lieu of or as a substitute for any real estate or other tax upon property and arises out of or is levied upon the Lessor’s interest in the Renewable Energy Projects hereunder.

 

The Lessee may, at its own expense and in its or the Lessor’s name, contest in good faith any such taxes, assessments or utility or other charges (and the Lessor shall cooperate fully in any such contest) and, in the event of any such contest, permit such taxes, assessments or other charges so contested to remain unpaid during the period of such contest and any appeal therefrom, unless the Lessor shall notify the Lessee that, in the opinion of independent counsel, by nonpayment of any such items, the interest of the Lessor in the Renewable Energy Projects shall be materially endangered, or the Renewable Energy Projects or any part thereof shall be subject to loss or forfeiture, in which event the Lessee shall promptly pay such taxes, assessments or charges or provide the Lessor with full security against any loss or forfeiture that may result from nonpayment.

 

SECTION 514.
Site Visits.

The Lessor shall visit the site of the Project at least quarterly to monitor the acquisition, construction, renovation and installation of the Projects by the Lessee and/or the Contractors, as the case may be.
 SECTION 515.
Construction Manager.

At its sole discretion, the Lessor may employ one or more Construction Manager, payable from a portion of the proceeds of the Series 2011 Bonds in excess of the Maximum Net Bond Funded Project Cost Amount, to act on behalf of the Lessor in exercising any of its rights, or in discharging any of its duties and obligations under this Company Lease Agreement or other Program Document with respect to the (a) design, permitting, acquisition, construction, installation, operation and maintenance of the Renewable Energy Projects for the Series 2011 Local Units and/or the (b) design, permitting, acquisition, construction, renovation, and installation of the Capital Improvement Projects for the Series 2011 Local Units.

ARTICLE VI

INSURANCE; TITLE TO PROJECT AND OTHER MATTERS

 

SECTION 601.
Insurance Coverage for the Projects.

The Lessee shall procure and maintain or cause to be procured and maintained, throughout the Term of this Company Lease Agreement and in accordance with the further terms of this Article VI, (i) public liability insurance, including, without limitation, bodily injury and property damage coverage, (ii) auto liability insurance, including, without limitation, bodily injury and property damage coverage, (iii) worker’s compensation insurance, and (iv) property insurance, including, without limitation, fire and comprehensive other risk coverage, all to be procured and maintained with an insurance company approved by the State and such insurance policy or policies naming the Lessee, the Lessor and the Applicable Series 2011 Local Units as insureds or, if the Lessee elects and receives the consent of the Lessor, the Lessee shall provide to the Lessor a Certificate of an Authorized Officer of the Lessee to the effect that adequate reserves are deposited and maintained in trust with an independent trustee in the amounts sufficient to cover the loss or damage to any Project.  Any insurance proceeds in excess of the Purchase Option Price for all of the Bonds Outstanding at such time with respect to the Projects under this Company Lease Agreement shall be remitted to the Lessee.

 

SECTION 602.
Public Liability Insurance.


The Lessee shall procure and maintain or cause to be procured and maintained, throughout the Term of this Company Lease Agreement, a standard comprehensive general liability insurance policy or policies in protection of the Lessee, the Lessor and the Applicable Series 2011 Local Units.  Said policy or policies shall provide for indemnification of said parties against direct or contingent loss or liability for damages for bodily and personal injury, death or property damage occasioned by the operation or ownership of the Projects.  Said policy or policies shall provide coverage in the amount of $1,000,000.00.  This coverage must be in writing on an occurrence form, claims made policies will be unacceptable.  This Comprehensive General Liability insurance shall cover the Lessee, the Authority, each of the Series 2011 Local Units and their employees, agents and officers from and against any claim arising out of personal injury of Lessee or the Lessee’s failure to comply with the terms of this Company Lease Agreement.  Such policy or policies of insurance shall include coverage for claims of any persons as a result of an incident directly or indirectly related to the employment of such persons by a Lessee or by any other persons.  This coverage shall include blanket contractual insurance and such coverage shall make express reference to the indemnification provisions set forth in this Company Lease Agreement.  The policy shall also be endorsed to include coverage for products, completed operations, and independent contractors.  Such public liability insurance may be maintained as part of or in conjunction with any other liability insurance coverage carried or required to be carried by the Lessee, and may be maintained in whole or in part in the form of self-insurance by the Lessee; provided, however, that such self-insurance complies with the provisions of Section 614 hereof.  The Net Proceeds of such liability insurance shall be applied toward extinguishment or satisfaction of the liability with respect to which the Net Proceeds of such insurance shall have been paid.

 

SECTION 603.
Auto Liability Insurance.


The Lessee shall procure and maintain or cause to be procured and maintained, throughout the Term of this Company Lease Agreement, a standard comprehensive automobile liability insurance policy or policies in protection of the Lessee, the Lessor and the Applicable Series 2011 Local Units.  Said policy or policies shall be written in a comprehensive form, shall comply with N.J.S.A. 39:6b-1 et seq. and all local regulations and case law regarding the scope and effect of the New Jersey Compulsory Motor Vehicle Insurance Statute, and shall provide for indemnification of said parties against direct or contingent loss or liability for damages for bodily and personal injury, death or property damage arising from the maintenance, use or operation of any owned or non-owned vehicle used in or in connection with the Projects.  Said policy or policies shall provide coverage in an amount not less than $1,000,000.00, shall be maintained.  Such coverage will include all owned, non-owned, leased and/or hired motor vehicles, which may be used by Lessee in connection with the services, required under the Power Purchase Agreement. such auto liability insurance may be maintained as part of or in conjunction with any other liability insurance coverage carried or required to be carried by the Lessee, and may be maintained in whole or in part in the form of self-insurance by the Lessee; provided, however, that such self-insurance complies with the provisions of Section 614 hereof.  The Net Proceeds of such liability insurance shall be applied toward extinguishment or satisfaction of the liability with respect to which the Net Proceeds of such insurance shall have been paid.

 

SECTION 604.
[Reserved].

 

SECTION 605.
Worker’s Compensation Insurance.

If required by State law, the Lessee shall procure and maintain or cause to be procured and maintained, throughout the Term of this Company Lease Agreement, worker’s compensation insurance covering all of Lessee’s and its Contractors’ employees on, in, near or about the Projects, and, upon request, shall furnish to the Lessor certificates evidencing such coverage.  To the extent the Lessee is procuring or maintaining such insurance, such coverage may, at the option of the Lessee, be provided through a self-insurance program that is established and operating in conformity with all applicable State law.  To the extent that any other entity is procuring or maintaining such insurance, such insurance shall be provided under a policy written by an insurance company approved by the State in a minimum amount of $1,000,000 for damage resulting from a single accident or event.

 
SECTION 606.
Excess Liability
The Lessee shall procure and maintain or cause to be procured and maintained, throughout the Term of this Company Lease Agreement, an excess liability insurance policy or policies in protection of the Lessee, the Lessor and the Applicable Series 2011 Local Units.  Said policy or policies shall be in the amount of $1,000,000.00 shall be in the form of an Umbrella policy rather than a following form excess policy.  This policy or policies shall be specifically endorsed to be excess of the required Comprehensive General Liability Coverage, the Employers’ Liability Coverage on the Workers’ Compensation policy, and the Comprehensive Automobile Liability policy.

SECTION 607.
Other Insurance and Requirements for All Insurance.

All insurance required by Article V hereof or this Article VI (a) may be carried under a separate policy or a rider or endorsement, (b) shall be taken out and maintained with responsible insurance companies organized under the laws of one of the states of the United States and qualified to do business in the State, or may be maintained as part of any insurance pool permitted under the laws of the State, (c) shall contain a provision that the insurer shall not cancel or revise coverage thereunder without giving written notice to the Lessor and the Applicable Series 2011 Local Units at least thirty (30) days before the cancellation or revision becomes effective, and (d) shall name the Lessee, the Lessor and the Applicable Series 2011 Local Units as insured parties as their respective interests may appear.  The Lessee shall deposit with the Lessor original policies evidencing any such insurance procured by it or a certificate or certificates of the respective insurers stating that such insurance is in full force and effect.  Before the expiration of any such policy, the party obligated under the terms of this Company Lease Agreement to maintain such insurance shall furnish to the other party and to the Applicable Series 2011 Local Units evidence that the policy has been renewed or replaced by another policy conforming to the provisions of Article V hereof and this Article VI, unless such insurance is no longer obtainable in which event such party shall notify the other party and the Applicable Series 2011 Local Units of this fact and the Lessee shall thereafter self-insure pursuant to the terms of this Article VI.  Neither the Trustee nor any Applicable Series 2011 Local Unit shall have responsibility with respect to any determinations as to the sufficiency of any insurance required under this Company Lease Agreement nor as to the compliance by the Lessee with the provisions of the Bond Resolution regarding insurance.

 

SECTION 608.
Indemnification.

 

The Lessee shall (a) indemnify and save harmless the Lessor and the Series 2011 Local Units and their agents, employees, officers and directors from and against any and all claims, demands, liabilities, damages, losses, costs, charges and expenses (including, but not limited to, reasonable attorneys’ fees) that the Lessor or the Series 2011 Local Units may incur or be subject to as a consequence, directly or indirectly, of any breach or non-performance by the Lessee of its obligations under this Company Lease Agreement, or negligence or misconduct by the Lessee in connection with such performance or non-performance, or the ownership, rental, possession, operation, condition, sale or return of the Projects, and (b) reimburse the Lessor or the Series 2011 Local Units for all losses, costs, charges and expenses (including, but not limited to, reasonable attorneys’ fees) that the Lessor or the the Series 2011 Local Units may incur or be subject to as a consequence, directly or indirectly, of involvement in any legal proceeding or action relating to the foregoing; provided, however, that no indemnification or reimbursement shall be due to the extent that the Lessor or the Series 2011 Local Units, as applicable, has acted with gross negligence or willful misconduct in connection with the liabilities for which the Lessor or the Series 2011 Local Units, as applicable, is seeking indemnification or reimbursement.  All amounts that become due from the Lessee under this Section 608 shall be credited with any amounts received by the Trustee from insurance provided by the Lessee, shall be payable by the Lessee within thirty (30) days following demand therefore by the Lessor or the Series 2011 Local Units, as applicable (which demand cannot be made prior to the Lessee’s receipt thereof), and shall survive the termination or expiration of this Company Lease Agreement.

 

SECTION 609.
Title to Projects Upon Termination of Company Lease Agreement.

(a)
Upon the financing of the Renewable Energy Projects with a portion of the proceeds of the Bonds and the filing of the REP Acceptance Certificates, the Lessor shall be the holder of title to such Renewable Energy Projects for all State law purposes, subject to the lease of the Leased Property contemplated hereby.  Upon the filing of the CIP Acceptance Certificates, if any, the parties hereto acknowledge that the respective Series 2011 Local Units shall be the fee owners of the respective Capital Improvement Projects described in any such Certificates.  The parties further acknowledge that the Lessor may assign the Reimbursement Collateral pursuant to the terms of the County Security Agreement, if any, and/or the County Guaranty Agreement.  So long as no Event of Default shall have occurred and be continuing hereunder, the Lessor shall not sell, assign or alienate all or any part of the Renewable Energy Projects (but such provision shall not apply to the Capital Improvement Projects, the Lessor having no interest therein) or any interest therein to any other Renewable Energy Program Interested Party or other third-party (other than to the Lessee pursuant to Article VII hereof), it being the purpose and intent hereof that the Lessee shall have the option to purchase all of the Lessor’s right, title and interest in and to the Renewable Energy Projects during or upon the termination of this Company Lease Agreement, with credit toward the Basic Lease Payments for any such purchase price paid, all in accordance with Article VII hereof.  
 

(b)        Upon the termination of this Company Lease Agreement in accordance with Section 402(a)(iii) or (iv) hereof, (i) all of the Lessor’s right, title and interest in and to the Renewable Energy Projects (and not the Capital Improvement Projects, the Lessor having no interest therein) shall be deemed sold, for purposes of State law, by the Lessor to the Lessee for the consideration of all previous Basic Lease Payments, and to the extent the Lessor was deemed to have a fee interest therein or to have retained title thereto for purposes of State law, such interest shall be deemed extinguished under State Law and such title thereto shall be deemed automatically and without further action conveyed by Lessor to Lessee, (ii) except for the rights of the Series 2011 Local Units to effect a fair market value purchase of their respective Renewable Energy Projects in accordance with subsection (d) below, to the extent all Lease Payments have been made by the Lessee in full, all other covenants, agreements and obligations of the parties hereto under this Company Lease Agreement shall cease, terminate, and be deemed discharged and satisfied, and (iii) the Lessor and its officers shall take all actions necessary to authorize, execute and deliver to the Lessee any and all documents necessary to vest in the Lessee all of the Lessor’s right, title and interest in and to the Renewable Energy Projects, free and clear of all liens, leasehold interests and encumbrances, including, if necessary, a release of any and all liens or interests created under the provisions of this Company Lease Agreement.  In such event, the Trustee shall cause a statement of debits and credits for such period or periods as shall be requested by the Lessor or the Lessee to be prepared and filed with the Lessor and the Lessee, and, upon the request of the Lessor or the Lessee, shall execute and deliver to the Lessor and the Lessee all such instruments as may be desirable to evidence such discharge and satisfaction.

 

(c)
Upon the termination of this Company Lease Agreement due to an optional or mandatory pre-purchase of the Renewable Energy Projects in accordance with Section 402(a)(i) and Sections 701 or 702, as applicable, hereof, (i) the rights of the Lessor and the Lessee in the title to the Renewable Energy Projects (but not the Capital Improvement Projects, which title shall remain with the respective Series 2011 Local Units) shall be as set forth in Section 703 hereof, (ii) except for the rights of the Series 2011 Local Units to effect a fair market value purchase of their respective Renewable Energy Projects in accordance with subsection (d) below, to the extent all Lease Payments have been made by the Lessee in full, all other covenants, agreements and obligations of the parties hereto under this Company Lease Agreement shall cease, terminate, and be deemed discharged and satisfied, and (iii) the Lessor and its officers shall take all actions necessary to authorize, execute and deliver to the Lessee any and all documents necessary to vest in the Lessee all of the Lessor’s right, title and interest in and to the Renewable Energy Projects, free and clear of all liens, leasehold interests and encumbrances, including, if necessary, a release of any and all liens or interests created under the provisions of this Company Lease Agreement.  In such event, the Trustee shall cause a statement of debits and credits for such period or periods as shall be requested by the Lessor or the Lessee to be prepared and filed with the Lessor and the Lessee, and, upon the request of the Lessor or the Lessee, shall execute and deliver to the Lessor and the Lessee all such instruments as may be desirable to evidence such discharge and satisfaction.



(d)
Upon the termination of the Power Purchase Agreement, the parties acknowledge that (i) the Company and each Series 2011 Local Unit shall have thirty (30) days from any such termination to negotiate a fair market value purchase price for the Renewable Energy Project developed for any such Applicable Series 2011 Local Unit and (ii) to the extent the Company and any such Applicable Series 2011 Local Unit can agree to any such fair market value purchase price for such Renewable Energy Project,  the parties acknowledge that the right, title and interest in and to such Renewable Energy Project may be sold by the Lessee to any such Applicable Series 2011 Local Unit for such fair market value price, and any other terms and conditions, all in accordance with the provisions of Section 5.2(d) of the Local Unit License Agreement for any such Applicable Series 2011 Local Unit.


(e)
Upon the termination of this Company Lease Agreement due to a Lessee Event of Default in accordance with Section 402(a)(ii) hereof, (i) Lessor shall possess full right, title and interest in and to the Renewable Energy Projects for all of the Series 2011 Local Units (but not the Capital Improvement Projects, if any, which title shall remain with the respective Series 2011 Local Units), (ii) Lessee shall have no further leasehold or other right, title and interest in and to such Renewable Energy Projects (nor any such Capital Improvement Projects), (iii) except for the rights of the Series 2011 Local Units to effect a nominal value purchase of their respective Renewable Energy Projects in accordance with subsection (f) below, to the extent all Lease Payments have been made by the Lessee in full, all other covenants, agreements and obligations of the parties hereto under this Company Lease Agreement shall cease, terminate, and be deemed discharged and satisfied, and (iii) the Lessee and its officers shall take all actions necessary to authorize, execute and deliver to the Lessor any and all documents necessary to vest in the Lessor all of the Lessee’s right, title and interest in and to the Renewable Energy Projects, free and clear of all liens, leasehold interests and encumbrances, including, if necessary, a release of any and all liens or interests created under the provisions of this Company Lease Agreement.  In such event, the Trustee shall cause a statement of debits and credits for such period or periods as shall be requested by the Lessee or the Lessor to be prepared and filed with the Lessee and the Lessor, and, upon the request of the Lessee or the Lessor, shall execute and deliver to the Lessee and the Lessor all such instruments as may be desirable to evidence such discharge and satisfaction. 


(f)
Upon the termination of this Company Lease Agreement as contemplated in Section 609(e) above, the parties acknowledge that the right, title and interest in and to the Renewable Energy Project developed for any one or more Series 2011 Local Units may be sold by the Lessor to any such Applicable Series 2011 Local Unit for nominal consideration in accordance with the provisions of Section 5.2(a)(iv) of the Local Unit License Agreement for such Applicable Series 2011 Local Unit.
 

SECTION 610.
No Further Encumbrances; Exceptions.

(a)
The Lessee shall not, directly or indirectly, create, incur, assume or suffer to exist any mortgage, pledge, lien, charge, encumbrance or claim on or with respect to the Projects, other than the respective rights of the Lessor and the Lessee as herein provided and the Permitted Encumbrances or in any other Program Document.  Except as expressly provided in this Article VI, the Lessee shall promptly, at its own expense, take such action as may be necessary to discharge or remove any such mortgage, pledge, lien, charge, encumbrance or claim if the same shall arise at any time.  The Lessee shall reimburse the Lessor and/or the Applicable Series 2011 Local Units, as applicable, for any expense incurred by it in order to discharge or remove any such mortgage, pledge, lien, charge, encumbrance or claim.

 

(b)
The Lessee may, at its own expense and in its name, contest in good faith any taxes, assessments or utility and other charges and, in the event of any such contest, permit the taxes, assessments or other charges so contested to remain unpaid during the period of such contest and any appeal therefrom, unless the Lessor shall notify the Lessee that, in the opinion of independent counsel, by nonpayment of any such items the interest of the Lessor in the Projects shall be materially affected or the Projects or any part thereof shall be subject to loss or forfeiture, in which event the Lessee shall promptly pay such taxes, assessments or charges or provide the Lessor with full security against any loss that may result from nonpayment, in form satisfactory to the Lessor.

 

SECTION 611.
Trustee Indemnification.

The Lessee shall (a) indemnify and save harmless the Trustee and its agents, employees, officers and directors from and against any and all liabilities, including, without limitation, all claims, demands, damages, losses, costs, penalties, charges and expenses (including, but not limited to, reasonable attorneys’ fees) in any way relating to or arising from (i) the development, ownership, possession, operation, condition, sale, rental, sub-rental or return of the Projects, (ii) the Program Documents, and (iii) any resignation by the Trustee in accordance with Section 10.07(2) of the Bond Resolution; and (b) reimburse the Trustee for all losses, costs, charges and expenses (including, but not limited to, reasonable attorneys’ fees) that the Trustee may incur or be subject to as a consequence, directly or indirectly, of involvement in any legal proceeding or action relating to the foregoing; provided, however, that no indemnification or reimbursement shall be due to the extent that the Trustee has acted with negligence or willful misconduct in connection with the liabilities for which the Trustee is seeking indemnification or reimbursement.  All amounts that become due from the Lessee under this Section 611 shall be credited with any amounts received by the Trustee from insurance provided by the Lessee, shall be payable by the Lessee within thirty (30) days following demand therefore by the Trustee, and shall survive the termination or expiration of this Company Lease Agreement.

 

SECTION 612.
Advances.

If the Lessee shall fail to perform any of its obligations under this Company Lease Agreement, the Lessor or the Applicable Series 2011 Local Units may, but shall not be obligated to, take such action as may be necessary to cure such failure, including the advancement of money, and the Lessee shall be obligated to repay all such advances on demand to the Lessor or the Applicable Series 2011 Local Units, as the case may be, as Additional Lease Payments with interest at the Overdue Rate from the date of the advance to the date of repayment.

 

SECTION 613. 
Net Proceeds of Insurance; Form of Policies.
(a)
Each policy of insurance obtained pursuant to or required by this Article VI shall provide that all Net Proceeds thereunder shall be payable (i) with respect to the Renewable Energy Projects, to the Lessor for deposit with the Trustee in the Project Fund, the Revenue Fund or such other Fund or Account under the Bond Resolution, in any event as directed by the Lessee, but only so long as the Lessee has not caused an Event of Default hereunder, in which latter case such Net Proceeds shall be payable to the Lessor, (ii) with respect to the Capital Improvement Projects, to the Applicable Series 2011 Local Unit, or at their direction,  to the Trustee for deposit in the Project Fund, or other Fund or Account under the Bond Resolution, or (iii) if not discernable as to Project or otherwise, payable to the Lessor or at the Lessor’s direction, to the Trustee for deposit in the Project Fund, the Revenue Fund, or other Fund or Account under the Bond Resolution.  
(b)
The Lessee shall pay or cause to be paid when due the premiums for all insurance policies required by this Company Lease Agreement, and shall promptly furnish or cause to be furnished to the Lessor and the Series 2011 Local Units evidence of such payments.  All such policies shall provide that the Applicable Series 2011 Local Units and the Lessor shall be given not less than thirty (30) days’ notice of each expiration, any intended cancellation and any intended reduction of the coverage provided thereby.  
(c)
Neither the Applicable Series 2011 Local Units nor the Authority shall be responsible for the sufficiency of any insurance herein required, and shall be fully protected in accepting payment on account of such insurance or any adjustment, compromise or settlement of any loss agreed to by the Applicable Series 2011 Local Units or the Authority, as the case may be.  
(d)
The Lessee shall cause to be delivered to the Applicable Series 2011 Local Units and the Lessor on each anniversary of the date of issuance of the Series 2011 Bonds a Certificate of an Authorized Officer of the Lessee, satisfactory to the Applicable Series 2011 Local Units and the Lessor, that the insurance policies required by this Company Lease Agreement are in full force and effect.

 

SECTION 614. 
Self-Insurance.

Self-insurance, in lieu of policy coverage, maintained by the Lessee pursuant to this Article VI shall only be deemed to comply with this Article VI to the extent all of the following are satisfied:

 

(a)
The self-insurance program shall be acceptable to the Lessor, the Applicable Series 2011 Local Units and the Lessee, as evidenced by Certificates of Authorized Officers to such effect;

 

(b)
The self-insurance program shall be approved by an Independent Insurance Consultant;

 

(c)
The self-insurance program shall include an actuarially sound claims reserve fund out of which each self-insured claim shall be paid; the adequacy of each such fund shall be evaluated on an annual basis by an Independent Insurance Consultant; and any deficiencies in any self-insurance claims reserve fund shall be remedied in accordance with the recommendation of an Independent Insurance Consultant;

 

(d)       The self-insurance claims fund shall be held in a separate trust fund by an independent trustee, which independent trustee may also be the Trustee serving as such under the Bond Resolution;

 

(e)
The self-insurance program shall comply in every particular with all applicable law; and

 

(f)
In the event the self-insurance program shall be discontinued, the actuarial soundness of its claims reserve fund, as determined by an Independent Insurance Consultant, shall be maintained.

ARTICLE VII

OPTION TO PURCHASE; PREPAYMENT OF LEASE PAYMENTS

 

SECTION 701. 
Lessee’s Prepayment and Purchase Option; Purchase Option Price.

(a)
The Lessee is hereby granted the option to prepay its Basic Lease Payments in part, in accordance with Section 8.07 of the Bond Resolution.  Any partial prepayment shall not affect the Lessor’s right, title and interest in and to the Renewable Energy Projects, nor the Series 2011 Local Units’ right, title and interest in and to the Capital Improvement Projects.  At the Lessee’s option, as directed in a Certificate of an Authorized Officer of the Company delivered by the Company to the Trustee, the Lessor, and the County accompanying any such partial prepayment, any such partial prepayment shall be either (i) credited to the next due Interest Portion of Basic Lease Payments due from the Lessee, and if not fully applied, to the next due Principal Portion of Basic Lease Payments due from the Lessee, and then to the next due future Interest Portion, and then Principal Portion, of Basic Lease Payments until fully applied or (ii) applied to defease Outstanding Bonds in the manner contemplated by Article XII of the Bond Resolution, and in the amounts and on the dates as set forth in any such partial prepayment Certificate of the Company, which in the case of such defeasance option selected by the Company, such Certificate of the Company shall be acknowledged by an Authorized Officer of the Authority to the effect that such dates and amounts conform to the requirements of the Bond Resolution.  Upon any such partial prepayment, new schedules reflecting the revised Basic Lease Payments due from the Lessee, taking into account any such partial prepayment, shall be attached by the Lessor hereto.  
The Lessee may not utilize funds in the County Security Fund, if any, toward any such partial prepayment; provided, however, that such limitation does not extend to monies previously released from the County Security Fund and transferred to the Aged Account in the Revenue Fund in accordance with Section 5.07(3)(a) of the Bond Resolution at the time of any such partial prepayment; provided, further however, that such limitation does not extend to such amounts that would be eligible for release pursuant to the calculations referred to in Section 5.07(3)(a) of the Bond Resolution immediately after any such partial prepayment (to the extent the Series 2011 Bonds will not be redeemed simultaneously with the prepayment, the Series 2011 Bonds that will be defeased upon the prepayment shall not be considered Outstanding for purposes of such calculations, and therefore can be released and applied to any such prepayment if the calculations so warrant release), to the extent the Lessor has verified such calculations in writing to the Lessee and the Trustee.  In any such instance where this limitation does not so extend, the Lessee may direct the Trustee in writing, with a copy to the Lessor, to apply any such amounts in the County Security Fund, if any, to any such partial prepayment, and the Lessor shall cause the Trustee, pursuant to the terms set forth in the Bond Resolution, to promptly comply with any such direction.
(b)
The Lessee is further hereby granted the option to prepay and purchase all of the Lessor’s right, title and interest in and to the Renewable Energy Projects (but not the Capital Improvement Projects, if any) in whole, at the times set forth in Section 701(c) hereof, by paying to the Trustee the “Purchase Option Price”, which for any date of calculation shall be the sum of (i) the aggregate amount of unpaid principal of the Bonds to their maturity date under the terms of the Bond Resolution and as set forth in the Lessee’s notice to the Trustee of such prepayment, (ii) any interest accrued on the Bonds from the last Interest Payment Date thereof on which interest thereon was paid to the final maturity date set forth in clause (i) above, (iii) the redemption premium, if any, applicable to the payment of the Bonds on the maturity date set forth in clause (i) above, and (iv) any costs of redemption or defeasance or other Administrative Expenses incurred by any party to a Program Document in implementing such prepayment.  
The Lessee may direct the Trustee in writing, with a copy to the Lessor, that all or a portion of the Purchase Option Price (where all of the Outstanding Bonds shall be paid) shall be funded from the County Security Fund, if any, and the Lessor shall cause the Trustee, pursuant to the terms set forth in the Bond Resolution, to promptly comply with any such direction.
 

(c)        The prepayment options set forth in subsections (a) and (b) above may be exercised by the Lessee at any time by (i) giving written notice to the Trustee and the Lessor of the exercise of such option at least fifty-two (52) days prior to the final maturity date set forth in such notice, and (ii) if the prepayment shall occur before [November 15, 2017], complying with any other requirements of Article XII of the Bond Resolution that may be required by the Trustee or the Lessor to defease the Bonds in accordance with the terms of the Bond Resolution, including, without limitation, a verification report from a nationally recognized accounting firm approved by the Trustee and the Lessor to the effect that the amount so prepaid shall equal the Purchase Option Price (for a full prepayment) and shall therefore be sufficient to defease the Bonds (in whole or in part, as the case may be) by paying all of the principal thereof and redemption premium, if any, thereon through and including the final maturity thereof, plus all interest accruing thereon to such final maturity date.  Such option shall be exercised by depositing with said notice cash and/or Investment Securities in such amount as shall be sufficient, together with interest to accrue thereon, to pay the Bonds to be defeased on said redemption date.

 

(c)
Notwithstanding any provision herein or in any Program Document to the contrary, the Lessee may not advance refund, currently refund or otherwise refund any Series of Bonds with bonds, notes or other obligations of the Lessee, or such other moneys available to the Lessee, and use such moneys to make any prepayments hereunder unless (i) provision has been made by the Lessee for the payment of all (A) principal of, redemption premium if any, and interest on the Series of Bonds being refunded to any redemption date and (B) Administrative Expenses of the Lessor relating thereto, and (ii) if applicable, prior written notification of any such refunding has been given to the Lessor.  Notwithstanding the foregoing, the Lessor may, in its sole discretion at the times and under the circumstances and for the purposes set forth in the Bond Resolution, advance refund, currently refund, or otherwise refund any Series of Bonds, the allocation of the benefit from which shall be determined between the Lessor and the Lessee at the time of any such defeasance and/or refunding.
 

SECTION 702. 
Mandatory Prepayment and Purchase of Project; Mandatory Purchase Price.

(a)
Upon the acceleration of the Bonds, the Lessee shall forthwith prepay and purchase all of the Renewable Energy Projects (but not the Capital Improvement Projects, if any) by paying to the Trustee, immediately upon receipt of notice of such acceleration, the “Mandatory Purchase Price”, which for any date of calculation shall be the sum of (i) the aggregate amount of the unpaid principal of the Bonds, (ii) any interest accrued on the Bonds from the last Interest Payment Date thereof on which interest thereon was paid to the date that the amount in clause (i) above has been paid in full, and (iii) any costs of acceleration or other Administrative Expenses incurred by any party to a Program Document in implementing such prepayment.

 

(b)
In the event the Mandatory Purchase Price remains unpaid when due, the Lessee shall make an Additional Lease Payment immediately due and payable equal to, for any date of such deficiency, the amount of such deficiency times the per diem Overdue Rate.

 
SECTION 703.
Effect of Prepayment.

 (a)
In the event of a deposit sufficient to purchase the Renewable Energy Projects (but not the Capital Improvement Projects, if any) pursuant to Section 701 or 702 hereof and to pay any and all amounts due hereunder, (i) all of the Lessor’s right, title and interest in and to such Renewable Energy Projects (but not the Capital Improvement Projects, as to which the Lessor has no right, title or interest) shall be deemed sold to the Lessee for the consideration set forth in such Sections, (ii) except for the rights of the Series 2011 Local Units to effect a Fair Market Value purchase of their respective Renewable Energy Projects in accordance with Section 609(d) hereof, to the extent all Lease Payments have been made by the Lessee in full, all other covenants, agreements and obligations of the parties hereto under this Company Lease Agreement shall cease, terminate, and be deemed discharged and satisfied, and (iii) the Lessor and its officers shall take all actions necessary to authorize, execute and deliver to the Lessee any and all documents necessary to vest in the Lessee all of the Lessor’s right, title and interest in and to the Renewable Energy Projects (but not the Capital Improvement Projects, as to which the Lessor has no right, title or interest), free and clear of all liens, leasehold interests and encumbrances, including, if necessary, a release of any and all liens or interests created under the provisions of this Company Lease Agreement.  In such event, the Trustee shall cause a statement of debits and credits for such period or periods as shall be requested by the Lessor or the Lessee to be prepared and filed with the Lessor and the Lessee, and, upon the request of the Lessor or the Lessee, shall execute and deliver to the Lessor and the Lessee all such instruments as may be desirable to evidence such discharge and satisfaction.


(b)
Notwithstanding anything to the contrary herein or in any Program Document, including without limitation subsection (a) above, to the extent the Lessee has satisfied all of the conditions of subsection (a) above in order to terminate this Company Lease Agreement, including the payment of all amounts due and owing hereunder and under the other Company Documents, and at the date all of such conditions are satisfied, (i) the Lessee is not in any continuing default or Event of Default hereunder or under any Company Document, (ii) the term of one (1) or more Local Unit License Agreements with one (1) or more Series 2011 Local Units has not expired, (iii) the Lessee delivers to the Lessor and such Series 2011 Local Unit a Certificate of an Authorized Officer of the Lessee expressing the Lessee’s interest in continuing the term of this Company Lease Agreement to a specified date which date shall be no later than the termination date of any such Local Unit License Agreements, then without any further action (a) the Company Lease Agreement shall not terminate, but rather shall continue for a term no longer than the termination date of the Applicable Local Unit License Agreement, all as set forth in any such Certificate, (b) the Lessee’s only remaining payment obligations under the Company Lease Agreement are to pay rent for the Leased Property in an amount that shall be the sum of (I) the Authority’s annual Administrative Fee, (II) any Administrative Expense that Lessee causes the Authority, the County or any such Series 2011 Local Unit to incur, both as Additional Lease Payments hereunder, there being no continuing obligation to make Basic Lease Payments as the Series 2011 Bonds and any Additional Bonds that are Outstanding are either defeased or redeemed under the Bond Resolution, and (III) ten (10) dollars per annum, payable annually in advance, (c) the Lessee can only cause an Event of Default hereunder should the Lessee fail to pay such amounts, fail to operate and maintain the Applicable Renewable Energy Project, or fail to allow the Applicable Series 2011 Local Unit to discharge its obligations under its Local Unit License Agreement, such as to take and pay for the Electricity generated under the Renewable Energy Program by the Lessee for the benefit of any such Series 2011 Local Unit, and (d) the Company retains all other rights, duties and obligations under the Program Documents, until the termination of the Applicable Local Unit License Agreement with respect to the particular Project, including without limitation the right to receive the PPA Price, as escalated, for the duration of any such term. The Lessee may continue this arrangement with the Authority and more than one (1) Series 2011 Local Unit, to the extent all such conditions are satisfied with respect to any other Series 2011 Local Unit and their respective Renewable Energy Projects, until the termination of this Company Lease Agreement, without interruption, in accordance with the terms of Section 402(a)(iii) hereof, in which case title to the Applicable Renewable Energy Project(s) shall transfer in accordance with the provisions of Section 609(b) hereof.
 

SECTION 704.
Substitution of Project.

 
The Lessee is hereby granted the full power of substitution with respect to any Project so long as the Lessor and the Trustee receive the prior written consent of the Applicable Series 2011 Local Unit and the Authority, along with revised Exhibits to the Applicable Program Documents.

ARTICLE VIII

DAMAGE, DESTRUCTION AND CONDEMNATION; USE OF NET PROCEEDS

 

SECTION 801.
Damage, Destruction and Condemnation.

 (a)
If either (i) the Projects or any portion thereof are destroyed or damaged by fire or other casualty or (ii) title to or the temporary use of the Projects or any part thereof, or the interest of the Lessor, the Applicable Series 2011 Local Unit or the Lessee in the Projects or any part thereof, shall be taken under a valid exercise of the power of eminent domain by any governmental body, other than Morris County, a division of Morris County Government, any Series 2011 Local Unit, or by any person, firm or corporation acting under governmental authority, and provided the Lessee shall not have caused an Event of Default hereunder, in which event the Net Proceeds shall be applied as directed by the Lessor, the Lessee shall have the following mutually exclusive rights to cause the application of Net Proceeds sufficient to perform either of the following, which the Lessee may exercise in its sole discretion:  (y) the Lessee shall cause the application of any Net Proceeds to the prompt repair, restoration, modification, improvement, construction or installation of the Project by causing the Lessor to transfer, and upon the Lessor’s receipt of a Certificate of an Authorized Officer of the Lessee to such effect the Lessor shall so transfer, such Net Proceeds to the Trustee for deposit in the Project Fund, thereby allowing the Lessee to file with the Trustee the appropriate Draw Papers to requisition such Net Proceeds from the Project Fund in accordance with the terms hereof, in which event the Lessee shall continue to be obligated to pay the Lease Payments due hereunder, without adjustment; or (z) the Lessee shall exercise its option to purchase the Project in whole by paying the then applicable Purchase Option Price in accordance with Section 701 hereof and causing the Lessor to deposit, and upon the Lessor’s receipt of a Certificate of an Authorized Officer of the Lessee to such effect the Lessor shall so deposit, such Net Proceeds with the Trustee in the Revenue Fund, the Debt Service Fund, or such other Fund or Account that would allow the application of the Net Proceeds toward the Purchase Option Price.  Subsections (y) and (z) above are mutually exclusive.
(b)
If title to or the temporary use of the Projects or any part thereof, or the interest of the Lessor, the Applicable Series 2011 Local Unit or the Lessee in the Projects or any part thereof, shall be taken under a valid exercise of the power of eminent domain by Morris County, a division of Morris County Government, or any Series 2011 Local Unit, and provided the Lessee shall not have caused an Event of Default hereunder, in which event the Net Proceeds shall be applied as directed by the Lessor, the Lessee shall have the following mutually exclusive rights to cause the application of Net Proceeds sufficient to perform either of the following, which the Lessee may exercise in its sole discretion:  (y) the Lessee shall cause the application of any Net Proceeds to the prompt repair, restoration, modification, improvement, construction or installation of the Project by causing the Lessor to transfer, and upon the Lessor’s receipt of a Certificate of an Authorized Officer of the Lessee to such effect the Lessor shall so transfer, such Net Proceeds to the Trustee for deposit in the Project Fund, thereby allowing the Lessee to file with the Trustee the appropriate Draw Papers to requisition such Net Proceeds from the Project Fund in accordance with the terms hereof, in which event the Lessee shall continue to be obligated to pay the Lease Payments due hereunder, without adjustment; or (z) the Lessee shall exercise its option to have no further obligation with respect to the affected Project(s).  Subsections (y) and (z) above are mutually exclusive.

(c)
In the event of any damage, destruction, condemnation, taking or other event that constitutes a revocation or deemed revocation under Section 3.7 of any Local Unit License Agreement with respect to a Project requiring payment of the amounts set forth in Section 3.7(a)(iv) of such Local Unit License Agreement, upon receipt of such amount, this Company Lease Agreement and the obligations of Lessee thereunder with respect of and solely with respect to such Project, shall terminate and title thereto shall vest in Lessee.  Such event shall have no effect on the Lessee’s obligations to continue to make all Lease Payments on time and in full.
 

SECTION 802.
Insufficiency of Net Proceeds.

If the Net Proceeds are insufficient to pay in full the cost of any repair, restoration, modification or improvement relating to the Projects as so damaged or taken, the Lessee shall either:  
(a)
direct the application of the Net Proceeds in the manner as set forth in Sections 801(a)(y) or 801(b)(y) above, thereby requiring the Lessee to complete the work relating to the Projects as so set forth, except that the Lessee shall itself pay any Project Costs in excess of the amount of the Net Proceeds, and, if by reason of any such insufficiency of the Net Proceeds the Lessee shall make any payments pursuant to the provisions of this Section 802(a), the Lessee shall not be entitled to any reimbursement therefor from the Lessor, nor shall the Lessee be entitled to any diminution of the Lease Payments due hereunder with respect to the Projects; 
(b)
direct the application of the Net Proceeds in the manner as set forth in Section 801(a)(z) above, thereby requiring the Lessee to make an equity contribution to the extent the Net Proceeds are insufficient to cover the Purchase Option Price and thereupon exercise Lessee’s option to purchase the Project in whole, in accordance with Article VII hereof, in which event the Net Proceeds shall be used toward this purpose; or 
(c)
direct the application of the Net Proceeds consistent with the determination contemplated in Section 801(b)(y) above, thereby causing the Net Proceeds to be applied to the payment of the Interest Portion and, to the extent available, the Principal Portion of the Basic Lease Payments due on the immediately succeeding Basic Lease Payment Dates until all of the Net Proceeds have been so applied, in which event the Lessee shall not be entitled to any reimbursement therefor from the Lessor nor shall the Lessee be entitled to any diminution of the Lease Payments due hereunder with respect to the Project.  Subsections (a), (b) and (c) above are mutually exclusive.

 

SECTION 803.
Cooperation of Lessor.

 
The Lessor and the Applicable Series 2011 Local Unit shall cooperate fully with the Lessee, at the sole cost and expense of the Lessee, in filing any proof of loss with respect to any insurance policy covering the casualties described in Section 801 hereof and in the prosecution or defense of any prospective or pending condemnation proceeding with respect to the Projects or any part thereof.  In no event shall the Lessor or the Applicable Series 2011 Local Unit voluntarily settle, or consent to the settlement of, any proceeding arising out of any insurance claim or any prospective or pending condemnation proceeding with respect to the Projects or any part thereof, without the prior written consent of the Lessee.

 

SECTION 804.
Condemnation of Other Property Owned by Lessee.

 

The Lessee shall be entitled to the Net Proceeds of any condemnation award or portion thereof made for the destruction of, damage to or taking of its property not included in the Project.

 

ARTICLE IX

ASSIGNMENT, SUBLEASING, MORTGAGING AND SELLING

 

SECTION 901.
Assignment by Lessor.

Except for this Company Lease Agreement and as otherwise provided below and in any other Program Document, including without limitation with respect to its payment obligations under the Power Purchase Agreement to the Series 2011 Local Units under the Local Unit License Agreements, or with respect to the assignment of the Reimbursement Collateral to the County and the County Security Provider, if any, under the County Guaranty Agreement and the County Security Agreement, if any and as applicable, the Lessor shall not assign its obligations under this Company Lease Agreement and no such purported assignment thereof shall be effective.  All of the Lessor’s right, title and interest in and to this Company Lease Agreement, the Lease Payments and the other amounts due to it hereunder and under the Project shall be assigned by the Lessor to the Trustee pursuant to the pledge of the Trust Estate under the Bond Resolution no later than the execution and delivery hereof.

 

SECTION 902.
Lease Payments to Trustee.

The Lessor and the Lessee hereby agree that from and after the adoption of the Bond Resolution and the execution of this Company Lease Agreement, so long as the same shall remain in effect, payment by the Lessee to the Trustee or, if applicable, to the successor thereto of any moneys or sums due hereunder from the Lessee to the Lessor shall satisfy the obligation of the Lessee to pay such money or sums.

 

SECTION 903.
Assignment and Subleasing by Lessee.
This Company Lease Agreement may not be assigned or subleased by the Lessee without the prior written consent of the Lessor and the Applicable Series 2011 Local Units, in their sole discretion, as the Lessee entered into this Company Lease Agreement as the successful respondent pursuant to the Company RFP and all applicable law, and the Lessor and the Series 2011 Local Units have selected the Lessee, and not any assignee, to receive the rights, and perform the duties and obligations hereunder.  Any such purported assignment or sublease shall be deemed null and void without such prior written consent.

 

SECTION 904.
Restriction on Mortgage or Sale of Project by Lessee.

The Lessee shall not mortgage, sell, assign, transfer or convey the Projects or any portion thereof during the Term of this Company Lease Agreement without the prior written consent of the Lessor and the Applicable Series 2011 Local Units, in their sole discretion, as the Program Documents contemplate such Projects being available, directly in the case of the Capital Improvement Projects, or indirectly in the case of the Renewable Energy Projects as a source of power, for the benefit of the Series 2011 Local Units.
 

SECTION 905.
Reorganization.

It is understood and agreed by the parties hereto that reorganization of the Lessee with the consent of the Lessor shall not constitute an assignment under this Article IX.

 

ARTICLE X

EVENTS OF DEFAULT; REMEDIES

 

SECTION 1001.
Events of Default.

(a)
An Event of Default hereunder means the occurrence of any one or more of the following events:

 

(i)
The Lessee fails to (A) make any Basic Lease Payment or any Additional Lease Payment as it becomes due or (B) maintain any insurance requirement set forth hereunder.

 

(ii) The Lessee fails to perform or observe any other covenant, condition or agreement to be performed or observed by it hereunder or under any Company Document, and such failure is not cured within ninety (90) days after written notice thereof has been given to the Lessee by the Lessor or the Trustee; provided, however, that if such failure cannot be cured within said ninety (90) day period, the Lessee shall not be in default if it has commenced to cure within such ninety (90) day period, it continuously proceeds with the cure, and if such action to cure the default is acceptable to the Lessor and the Lessor indicates the same in writing.

 

(iii)
The discovery by the Lessor or the Trustee that any material statement, representation or warranty made by the Lessee in this Company Lease Agreement, or in any writing delivered by the Lessee pursuant hereto or in connection herewith, is false, misleading or erroneous in any material respect.

 

(iv)        The Lessee becomes insolvent or admits in writing its inability to pay its debts as they mature or applies for, consents to or acquiesces in the appointment of a trustee, receiver or custodian for the Lessee or a substantial part of its property; or in the absence of such application, consent or acquiescence, a trustee, receiver or custodian is appointed for the Lessee or a substantial part of its property and is not discharged within sixty (60) days; or any bankruptcy, reorganization, debt arrangement, moratorium or other proceeding under bankruptcy or insolvency law, or any dissolution or liquidation proceeding, is instituted by or, if permitted by law, against the Lessee and, if instituted against the Lessee, is consented to or acquiesced in by the Lessee or is not dismissed within sixty (60) days.

 

(v)        The entering of an order or decree appointing a receiver for the Leased Property or for any part thereof or for the revenues thereof with or without the consent or acquiescence of the Lessee, and such order or decree shall not be vacated, discharged or stayed within ninety (90) days after the date of such entry.

 

(b)
Upon the occurrence of an Event of Default under this Section 1001, the Trustee shall transmit a written notice, including electronic mail, of such Event of Default to the Lessor, the Lessee and the Series 2011 Local Units within thirty (30) days of the Trustee’s knowledge thereof.

 

(c)
Upon the occurrence of an Event of Default under this Section 1001, all obligations of the Lessee under this Company Lease Agreement shall remain in full force and effect.

 

SECTION 1002.
Remedies.
(a)
Upon the occurrence and continuation of any Event of Default as described in Section 1001 hereof, at the option of the Lessor, the Mandatory Purchase Price with respect to the Project shall become immediately due and payable by the Lessee upon the Lessor’s declaration.  So long as the Lessor is not in default hereunder, the Lessor shall have the right to direct all remedial proceedings under this Company Lease Agreement, including the consent to remedies taken upon an Event of Default.  Subject to the preceding sentence, the Lessor shall have the right, without any further demand or notice, to take one or any combination of the remedial steps below:

 

(i)
With or without terminating this Company Lease Agreement, take possession of the Renewable Energy Projects, the SRECs, and any other portion of the Leased Property, and exclude the Lessee from using it; provided, however, that if this Company Lease Agreement has not been terminated, the Lessor shall return possession of same to the Lessee when the Event of Default has been cured; and provided, further, that the Lessee shall continue to be responsible for the Lease Payments due hereunder during the remainder of the Lease Term.

 



(ii)
With or without terminating this Company Lease Agreement, take possession of the Renewable Energy Projects, the SRECs, and any other portion of the Leased Property, and sell, lease or sublease its interest therein or any part thereof.

 

(iii)
With or without terminating this Company Lease Agreement, take possession of the Renewable Energy Projects, the SRECs, and any other portion of the Leased Property, and apply any portion of same, or of the proceeds of same (in accordance with clause (ii) above) in accordance with the provisions of Section 5.07(1)(b) of the Bond Resolution

(iv)
With or without terminating this Company Lease Agreement, declare all Lease Payments due or to become due hereunder to be immediately due and payable by the Lessee, whereupon such Lease Payments shall be immediately due and payable.

(v)
Take whatever action at law or in equity may appear necessary or desirable to collect the Lease Payments then due and thereafter to become due hereunder with respect to the Project or to enforce performance and observance of any obligation, agreement or covenant of the Lessee under this Company Lease Agreement.

 

SECTION 1003.
Reinstatement.

Notwithstanding any termination of this Company Lease Agreement that shall be made in accordance with the provisions of Section 1002 hereof, unless the Lessor shall have entered into a firm bilateral agreement providing for the reletting of the Project for a period of at least one year, if, after the maturity of the Outstanding Bonds shall have been accelerated by the Trustee (upon the occurrence of an Event of Default) under the terms of the Bond Resolution, (a) all arrears of interest on such Outstanding Bonds and interest on overdue installments of principal, redemption premium, if any, and (to the extent permitted by law) interest on such Bonds at a rate per annum equal to the highest rate per annum borne by any of the Bonds shall have been paid, (b) the principal and redemption premium, if any, on all Outstanding Bonds that have become due and payable (other than by an acceleration) shall have been paid, (c) all other sums payable under the terms of the Bond Resolution, except the principal of and the interest on such Bonds that by such acceleration shall have become due and payable, and under the terms of the other Program Documents shall have been paid, (d) all other things shall have been performed in respect of which there was an Event of Default, (e) the reasonable fees and expenses of the Lessor, the Trustee, the Series 2011 Local Units, the County, the County Security Provider, and the Bondholders, including Administrative Expenses thereof (including reasonable attorneys’ fees paid or incurred) shall have been paid, and (f) such acceleration under the terms of the Bond Resolution is rescinded, then the Lessee’s Event of Default hereunder shall be waived without further action by the Trustee or the Lessor or any other Renewable Energy Program Interested Party.  Upon such payment and waiver, this Company Lease Agreement shall be fully reinstated as if it had never been terminated, and the Lessee shall be restored to the use, occupancy and possession of the Renewable Energy Projects and the other Leased Property.

 

SECTION 1004.  
Election of Remedies; No Waiver of Elected Remedies.
No failure on the part of either party to exercise, and no delay in exercising any right or remedy so provided for herein, shall operate as a waiver thereof, nor shall any single or partial exercise by either party of any right or remedy so provided hereunder preclude any other or further exercise of any other right or remedy provided hereunder.

 

SECTION 1005. 
No Additional Waiver Implied by One Waiver.
In the event any agreement contained in this Company Lease Agreement should be breached by either party and thereafter waived by the other party, such waiver shall be limited to the particular breach so waived and shall not be deemed to waive any other breach hereunder, and shall not be construed to be an implied term hereof or a course of dealing between the parties hereto.

 

SECTION 1006.   Agreement to Pay Attorneys’ Fees and Expenses.
In the event either party to this Company Lease Agreement should default under any of the provisions hereof and the non-defaulting party should employ attorneys or incur other expenses for the collection of moneys or the enforcement, performance or observance of any obligation or agreement on the part of the defaulting party herein contained, the defaulting party agrees that it shall, on demand therefor, pay to the non-defaulting party the reasonable fees of such attorneys and such other expenses so incurred by the non-defaulting party.

 

SECTION 1007.   Late Charges.
Whenever any payment of Lease Payments is not made when due, the Lessee promises to pay to the Lessor, in addition to the amount due, interest thereon at the Overdue Rate; provided, however, that this Section 1007 shall not be applicable if or to the extent the application thereof would affect the validity of this Company Lease Agreement.

 

SECTION 1008.   Delay; Notice.
No delay or omission to exercise any right or power accruing upon any default shall impair any such right or power or shall be construed to be a waiver thereof.  Any such right or power may be exercised from time to time and as often as may be deemed expedient, and any one exercise thereof shall not be deemed an exclusive exercise.  To entitle any party to exercise any remedy reserved to it in this Company Lease Agreement, it shall not be necessary to give any notice other than as may be specifically required in this Company Lease Agreement.

ARTICLE XI

ADMINISTRATIVE PROVISIONS

 
SECTION 1101.  Notices.

Unless otherwise provided in writing, any notices to be given or to be served upon any party hereto, or any other documents to be delivered to any Renewable Energy Program Interested Party, all in connection with this Company Lease Agreement, must be in writing and may be delivered personally, by telecopy, by e-mail, or by overnight, certified or registered mail.  If such notice or document is delivered by certified or registered mail, it shall be deemed to have been given and received forty-eight (48) hours after a registered or certified letter containing such notice, postage prepaid, is deposited in the United States mail.  If such notice or document is delivered by telecopy or e-mail, a hard copy of such notice or document shall be sent by certified or registered mail, although such notice or document shall be deemed to have been delivered upon receipt of the telecopy or e-mail by such party or other Renewable Energy Program Interested Party.  If such notice is given or document is delivered otherwise, it shall be deemed to have been given or delivered, as applicable, when delivered to and received by the party or other Renewable Energy Program Interested Party to whom it is addressed.  Such notice or document shall be given to the parties or other Renewable Energy Program Interested Party at their following respective addresses or at such other address as any party or other Renewable Energy Program Interested Party may hereafter designate to the other parties hereto in writing:

 

(a)
If to Lessor:                  
The Morris County Improvement Authority






P.O. Box 900 

Morristown, New Jersey 07963-0900



Attention:
John Bonanni, Chairman





Email: jbonanni@co.Morris.nj.us



With a copy to:
Stephen B. Pearlman, Esq.






Inglesino, Pearlman, Wyciskala & Taylor, LLC






600 Parsippany Road, Suite 204






Parsippany, New Jersey 07054






Email: spearlman@iandplaw.com

(b)
If to the Lessee:          

With a copy to:

(c)
If to the Trustee:     
[Name of Trustee]



    


With a copy to:


(d)
If to the Series 2011 Local Units:
See Exhibit A-4 attached hereto.


(e)
If to the Construction 
Manager:

Jessica Vogel, CBSB



Birdsall Services Group, Inc.




1101 Laurel Oak Road, Suite 160

Voorhees, NJ  08043


With a copy to:
Joseph Santaiti






Gabel Associates






417 Denison Street






Highland Park, NJ  08904

SECTION 1102.  Severability.

 
In the event any provision of this Company Lease Agreement shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.

 

SECTION 1103.  Amendments, Changes and Modifications.

(a)
This Company Lease Agreement may be amended, supplemented, or otherwise modified with respect to the recomputation of Basic Lease Payments or Additional Lease Payments related to the Purchase Option Price or Mandatory Purchase Price, or with respect to any other term of this Company Lease Agreement affecting the security of the Bond Resolution, by (i) written amendment authorized executed and delivered by each of the Lessor and the Lessee and (ii) by compliance with Article XI of the Bond Resolution regarding conditions required for amendment of the Bond Resolution, which may include the consent of the Trustee.  
(b)
Other than as provided in subsection (a) above, this Company Lease Agreement may be amended, supplemented, or otherwise modified with respect to its Term or any of its other provisions by written amendment authorized and executed by the Lessor, the Lessee, and to the extent any of the rights, duties or obligations of any Series 2011 Local Units or other Renewable Energy Program Interested Parties under a Program Document are affected, with the written acknowledgment and consent of any one or more such Series 2011 Local Units and/or Renewable Energy Program Interested Parties, as applicable.  

(c)
To the extent Bonds are Outstanding at the time of any amendment, supplement or modification of this Company Lease Agreement, any such proposed amendment, supplement or modification, in substantially final form, shall be delivered by the Lessor at least fifteen (15) days in advance of its execution to the Trustee and each rating agency that at such time is rating any such Bonds, unless this provision is waived by any such rating agency and the Trustee;  moreover, no such amendment, supplement or modification shall be entered into by the parties unless there shall be no adverse affect on the rating of such Bonds.  Where there shall be no such adverse affect on the rating of such Bonds, a final copy of any such authorized, executed and delivered amendment, supplement or modification of this Company Lease Agreement shall be promptly delivered to each such rating agency and the Trustee.  

 

SECTION 1104.  Further Assurances and Corrective Instruments.

The Lessor and the Lessee agree that they shall, if necessary, execute, acknowledge and deliver such supplements hereto and such further instruments as may reasonably be required for correcting any inadequate or incorrect description of the Projects or the Leased Property, or any inadequate or incorrect description intended so to be, or for carrying out the expressed intention of this Company Lease Agreement.

 

SECTION 1105.  Applicable Law.

 
This Company Lease Agreement shall be governed by and construed in accordance with the laws of the State.

 

SECTION 1106.  Lessor and Lessee Officers.

Whenever under the provisions of this Company Lease Agreement the approval of the Lessor or the Lessee is required or the Lessor or the Lessee is required to take some action at the request of the other, such approval of such request shall be given for each party by its respective Authorized Officer, and any party hereto shall be authorized to rely upon any such approval or request.

 

SECTION 1107.  Captions.

The captions or headings in this Company Lease Agreement are for convenience only and in no way define, limit or describe the scope or intent of any provisions or sections of this Company Lease Agreement.

 

SECTION 1108.  Company Lease Agreement is Original.

For all purposes of filing, perfection or any other matter requiring identification or possession of the “original” copy of a lease, the executed original hereof identified as the “original” shall be the “original” to evidence this Company Lease Agreement.

 

SECTION 1109.  Binding; Counterparts.

This Company Lease Agreement shall be binding upon the parties hereto only when duly executed on behalf of both the Lessor and the Lessee together; provided, however, that each set of counterparts taken together shall constitute an original.

SECTION 1110.  Inspections Permitted.

  The Lessee shall, whenever requested, advise the Lessor and the Applicable Series 2011 Local Units of the exact location and condition of the Projects.  The Lessor and the Applicable Series 2011 Local Units may enter upon the premises of the Projects for the purpose of inspection at all reasonable times, and, upon reasonable notice, may enter upon the job, building or place where the Projects and the books and records of the Lessee with respect thereto are located.

 

SECTION 1111.  Time is of the Essence.

Time is of the essence with respect to this Company Lease Agreement, and no covenant or obligation hereunder to be performed by the Lessee may be waived except by the written consent of the Lessor and the Lessee.  Waiver of any such covenant or obligation or a forbearance to invoke any remedy on any occasion shall not constitute or be treated as a waiver of such covenant or obligation or any other covenant or obligation as to any other occasion and shall not preclude the Lessor from invoking such remedy at any later time prior to the Lessee’s cure of the condition giving rise to such remedy.  Each of the Lessor’s rights hereunder is cumulative to its other rights hereunder and not alternative thereto.

 

SECTION 1112.  No Personal Liability or Accountability.

 
No covenant or agreement contained in this Company Lease Agreement shall be deemed to be the covenant or agreement of any present, past or future officer, agent or employee of the Lessor or the Lessee, in his or her individual capacity, and neither the officers, agents or employees of the Lessor or the Lessee nor any official executing this Company Lease Agreement shall be liable personally on this Company Lease Agreement or be subject to any personal liability or accountability by reason of any transaction or activity relating to this Company Lease Agreement.

 

SECTION 1113.  Gender.

Use of the masculine, feminine or neuter gender herein is for purposes of convenience only and shall be deemed to mean and include the other genders whenever and wherever appropriate. 

SECTION 1114.  Receipt of Company Lease Agreement.

The parties hereto each acknowledge receipt of a signed, true and exact copy of this Company Lease Agreement.
SECTION 1115.  Waiver of Sovereign Immunity.


For the purposes of this Company Lease Agreement, the Lessor acknowledges and agrees that (a) its execution and delivery of this Company Lease Agreement and (b) its performance of the actions contemplated by this Company Lease Agreement, constitute private and commercial acts rather than public or governmental acts.  To the extent that, in any jurisdiction, the Lessor in respect of itself or its assets, properties or revenues, shall be entitled to any immunity from suit, from the jurisdiction of any court, from attachment prior to judgment, from attachment in aid of execution of judgment, from execution, or enforcement of a judgment, or from any other legal or judicial process or remedy, the Lessor hereby (i) expressly and irrevocably agrees not to claim or assert, and expressly and irrevocably waives, any such immunity to the fullest extent permitted by the laws of such jurisdiction and (ii) consents generally to the giving of any relief or the issue of any process in connection with any proceeding.

SECTION 1116.  Approvals.


In order to ensure that construction of the Renewable Energy Projects is not unduly delayed, in the event that any party to this Company Lease Agreement seeks the approval or consent of another party to this Company Lease Agreement, the party considering such request shall not unreasonably condition, withhold or delay such consent or approval. 

[remainder of page intentionally left blank]

 

IN WITNESS WHEREOF, the Lessor and the Lessee have each caused this Company Lease Agreement to be executed in its name by its respective duly authorized officers, all as of the date first above written.








THE MORRIS COUNTY IMPROVEMENT AUTHORITY, as Lessor

 

[SEAL]








By:_________________________________









John Bonanni, Chairman
ATTEST: 

By: ________________________________


Christina Ramirez, Secretary







[COMPANY]







By: ________________________







name:









Title:
ATTEST: 

By: ________________________________


Name:


Title:

STATE OF NEW JERSEY 
)





) ss.:

COUNTY OF MORRIS )

 

 


On this __ day of _____________, 2011, before me, a Notary Public in and for said County and State, personally appeared John Bonanni, known to me (or proved to me on the basis of satisfactory evidence) to be the Chairman of the Authority, that executed the within instrument, and known to me to be the person who executed the within instrument on behalf of said Authority.

 

 


_____________________________

   
              Notary Public

STATE OF NEW JERSEY 
)




) ss.:

COUNTY OF MORRIS)
 

 

On this __ day of _____________, 2011, before me, a Notary Public in and for said County and State, personally appeared _______________ known to me (or proved to me on the basis of satisfactory evidence) to be the ________________ of the Managing Member of the Company, that executed the within instrument, and known to me to be the person who executed the within instrument on behalf of said Company.

 

 


_____________________________
   
              Notary Public

EXHIBIT A
 

 

1.
DESCRIPTION OF PROJECTS
 



EXHIBIT A-1:
See attached Description of Renewable Energy Project for each Series 2011 Local Unit, to be constructed in accordance with Exhibit C to the Company RFP, also attached.  See also attachment of Article VII, Sections 7.3, 7.5 and 7.6 of the Company RFP
 

EXHIBIT A-2:
See attached Description of Capital Improvement Project for each Series 2011 Local Unit
2. BASIC LEASE PAYMENT SCHEDULE

 



EXHIBIT A-3:
See attached Basic Lease Payment Schedule

3. Notice Information for Series 2011 Local Units 


EXHIBIT A-4:
Notice Information for Series 2011 Local Units
4. MAXIMUM PROJECT COSTS FINANCED BY THE SERIES 2011 BONDS
The maximum Project Costs financed by the Series 2011 Bonds is the Maximum Net Bond Funded Project Cost Amount of $________
EXHIBIT A-1
All Renewable Energy Projects will utilize high efficiency, polycrystalline, glass Solar Panels. All roof mounted Renewable Energy Projects shall utilize racking systems specifically selected for each application and in accordance with the Company RFP. All Renewable Energy Projects will be constructed with a tilt angle varying from 0- 10 degrees from horizontal, facing south, to maximize overall installed capacity, ensuring the highest level of system output.  All roof and walkway canopy Module Mounting Systems shall be laid out in a manner that will provide for appropriate walkways for ease of access to the Renewable Energy Projects and other rooftop equipment such as HVAC units, vents and fans.  All parking canopy systems shall utilize a T-Bar, single, unilever construction.  All Renewable Energy Projects shall be comprised of materials and equipment that meets the requirements of Appendix C of the Company RFP. 

Morris County Improvement Authority

not to exceed $50,000,000 aggregate principal amount of 

County of Morris Guaranteed Renewable Energy Program Lease Revenue Bonds, Series 2011 (Federally Taxable)

Series 2011 Local Unit List of Local Unit Facilities
a.
Series 2011 Municipal Local Units

1. Township of Hanover (http://www.hanovertownship.com/) 
Municipal Building/Police (Ground, 173.94 kw)

1000 Route 10

Whippany, NJ

2. Township of Parsippany-Troy Hills (http://www.parsippany.net/) 
Township Library (Roof 60.49 k.w., Canopy 144.9 kw)

449 Halsey Road

Parsippany, NJ

b.
Series 2011 Board of Education Local Units

1. Chester Board of Education

(http://www.chester-nj.org) 


Dickerson School (Roof 77.97 kw)



250 Route 24



Chester, NJ



Bragg Intermediate School (Canopy 200.1 kw)



250 Route 24



Chester, NJ



Black River Middle School (Ground 404.8 kw)



133 North Road



Chester, NJ

2. Kinnelon  Board of Education

(http://www.kinnelonpublicschools.org) 

Kinnelon High School (Roof 131.56 kw)

121 Kinnelon Road

Kinnelon, NJ

Pearl R. Miller Middle School (Roof 197.11 kw)

117 Kiel Avenue

Kinnelon, NJ

Stonybrook School (Roof 147.2 kw)

118 Boonton Avenue

Kinnelon, NJ

3. Mine Hill Board of Education (http://www.minehill.com/boardofeducation.cfm) 

Canfield Avenue School (Roof 245.87 kw)

42 Canfield Avenue

Mine Hill, NJ

4. Montville Township Board of Education (http://www.montville.net) 



Montville Township High School (Roof 200.79 kw, Canopy 593.4 kw)



100 Horseneck Road



Montville, NJ



Robert R. Lazar Middle School (Roof 160.08 kw, Canopy 138 kw)



123 Changebridge Road



Montville, NJ

Hilldale School (Canopy 165.6 kw)



123 Konner Avenue



Pinebrook, NJ



Valley View Elementary School (Roof 97.98 kw)



30 Montgomery Avenue



Montville, NJ

Woodmont Elementary School. (Roof 142.37 kw)



39 Woodmont Road



Montville, NJ

5. Morris Hills Regional District Board of Education  (http://www.mhrd.k12.nj.us) 

High School (Roof 214.36)

50 Knoll Drive

Rockaway, NJ

6. Morris School District Board of Education (http://www.morrisschooldistict.org) 

Frelinghuysen Middle School (Canopy 151.8 kw)

Jane Way

Morristown, NJ

Morristown High School (Canopy 317.4 kw)

50 Early Street

Morristown, NJ

7. Randolph Township Board of Education (http://www.rtnj.org) 



Randolph High School (Roof 229.08 kw, Canopy 938.4)



25 School House Road



Randolph, NJ

Randolph Middle School (Roof 168.13 kw, Canopy 132.48 kw)



507 Millbrook Avenue



Randolph, NJ

Ironia School (Roof 134.78 kw)



513 Dover Chester Road



Randolph, NJ

8. Washington Township Board of Education (http://www.wtschools.org) 

Long Valley Middle School (Roof 397.44 kw, Canopy 165.6)



51 West Mill Road



Long Valley, NJ

c.
Series 2011 County Local Units
1. County College of Morris (http://www.ccm.edu/) 

Demare Hall Penthouse (Roof 46.46 kw)

214 Centre Grove Road

Randolph, NJ

Parking Lot One (Canopy 1483.5 kw)

214 Centre Grove Road

Randolph, NJ

Parking Lot 7/8 (Canopy 897 kw)

214 Centre Grove Road

Randolph, NJ

Student Community Center (SCC) (Roof 136.62 kw)

214 Centre Grove Road

Randolph, NJ
EXHIBIT A-1 (cont.)
[Attach Appendix C to the Company RFP]
EXHIBIT A-1 (cont.)
[Attach Article VII to the Company RFP]

EXHIBIT A-2

Please see the Local Unit Facility Roof Warranty Chart at the end of this Exhibit A-2 for information concerning roof warrantors and duration of existing roof warranties for each Local Unit Facility.  The Capital Improvement Projects set forth below related to maintaining and extending existing roof warranties must be compatible with the information contained in the Chart.

Local Unit Facility Roof Warranty Chart

See Attached
EXHIBIT A-3
BASIC LEASE PAYMENT SCHEDULE
(paying 5 months prior to Series 2011 Bonds)
 

	Basic Lease Payment Date
	Interest Portion
	Principal Portion
	Total Basic Lease Payment

	
	
	
	

	
	$______
	$______
	$_____

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	TOTAL
	$______
	$_____
	$______


_______

Note: 
There are no Basic Lease Payment Dates on ______, 2011 and _____, 2011, each five (5) months prior to corresponding interest payment dates for the Series 2011A Bonds, because the Series 2011 Bond interest due on such Series 2011A Bond interest payment dates has been provided for through the deposit of a portion of the Series 2011B Bond
EXHIBIT A-4

NOTICE INFORMATION FOR SERIES 2011 LOCAL UNITS

Morris County Improvement Authority

$[not to exceed $__________] aggregate principal amount of 

County of Morris Guaranteed Renewable Energy Program Lease Revenue Bonds, Series 2011 (Federally Taxable)

Series 2011 Local Unit Distribution List
[add local unit distribution list]
EXHIBIT B

FORMS OF ACCEPTANCE CERTIFICATES
 

See Attached:

Form B-1, Form of REP Acceptance Certificate

Form B-2, Form of CIP Acceptance Certificate

EXHIBIT B-1

FORM OF REP ACCEPTANCE CERTIFCATE

I, the undersigned _________________, a duly authorized officer of [Company], a Delaware limited liability company (the “Company”), pursuant to the terms of that certain “Lease Purchase Agreement (Morris County Renewable Energy Program, Series 2011)” dated as of November 1, 2011 (the “Company Lease Agreement”) between The Morris County Improvement Authority, as lessor (the “Authority”), and the Company, as lessee, and with reference to the Renewable Energy Projects, or as applicable, any Completion Project related thereto (the “[A] Renewable Energy Projects”) being developed for [_____________], as the applicable Series 2011 Local Unit (the “Licensor”) (capitalized terms not defined in this Certificate shall have the respective meanings ascribed to such terms in the Company Lease Agreement), DO HEREBY CERTIFY as follows:

1.
As of ___________, 20__, the [A] Renewable Energy Projects have been designed, acquired, constructed, and installed, and therefore have been completed and delivered in good order and in conformance with the Plans and Specifications, and are ready for use.  Attached hereto are the required engineering certifications and / or reports evidencing same.
2.
The Company has previously submitted all eligible Draw Papers to the Trustee with respect to the [A] Renewable Energy Projects, against which the Company has received (or has directed receipt to a third party vendor) from the Trustee sufficient funds from the Project Fund to pay all Costs of the [A] Renewable Energy Projects, including the design, permitting, acquisition, construction and installation thereof[, or if such funds were insufficient, the Company has provided available funds to complete the design, permitting, acquisition, construction and installation thereof].

3.
The [A] Renewable Energy Projects, having been designed, acquired, constructed and installed by or on behalf of the Company on the Local Unit Facilities for the Licensor with a portion of the proceeds of the Bonds, are hereby accepted for use by the Company, with title thereto as set forth in Section 609(a) of the Company Lease Agreement, to generate renewable energy therefrom to be sold through the Authority to the Licensor, all as set forth in the Program Documents.  This Section 3, together with the Licensor’s acknowledgment below by an Authorized Officer thereof, shall constitute the Company’s and the Licensor’s acceptance of the [A] Renewable Energy Projects for all purposes of Section 510(d)(i)(C) of the Company Lease Agreement and Section 5.02(3)(a)(i)(C) of the Bond Resolution.

4.
Attached hereto is one or more duly authorized, fully executed and delivered copy or copies of the [A] Interconnection Agreement(s) with the applicable local electric utility distribution provider with respect to all of the [A] Renewable Energy Projects.

5.
[Choose one, as applicable]

[This REP Acceptance Certificate is not the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and accordingly, any moneys on deposit in the Project Fund, if any, including interest, earmarked for the [A] Renewable Energy Projects shall remain on deposit in the Project Fund for Costs of other Projects.]
[This REP Acceptance Certificate is the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and the Company shall not have caused an Event of Default under the Company Lease Agreement as of the date of this REP Acceptance Certificate, nor has the Company acted, or failed to act, in such a manner as would, with the passage of time, cause an Event of Default under the Company Lease Agreement.  Accordingly, upon the Trustee’s receipt of this duly authorized, executed and delivered REP Acceptance Certificate, release the retainage remaining on deposit, and any additional moneys on deposit in the Project Fund, without further authorization, shall be transferred by the Trustee to the Debt Service Fund and applied as a credit to the next due Basic Lease Payments owed by the Company, in accordance with the terms of the Bond Resolution and the Company Lease Agreement.]

[This REP Acceptance Certificate is the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and the Company shall have either caused an Event of Default under the Company Lease Agreement as of the date of this REP Acceptance Certificate, or the Company has acted, or failed to act, in such a manner as would, with the passage of time, cause an Event of Default under the Company Lease Agreement.  Accordingly, upon the Trustee’s receipt of this duly authorized, executed and delivered REP Acceptance Certificate, any moneys on deposit in the Project Fund, shall be applied as set forth in a Certificate of an Authorized Officer of the Authority.]
6.
This REP Acceptance Certificate may be executed, acknowledged and accepted in any number of counterparts, each of which may be executed by one or more of the respective parties, and all of which shall be regarded for all purposes as one original and shall constitute and be but one and the same. 









[COMPANY]








By: ________________________








name:



Title:
ATTEST: 

By: ________________________________


Name:


Title: 
 

The terms of this REP Acceptance Certificate are hereby ACKNOWLEDGED and ACCEPTED by the Licensor set forth below, this ____ day of ____, 20__.

 

[LICENSOR]
[By: CONSTRUCTION MANAGER]

By: ______________________________                                                                             

Name:

Title:

The form (only) of this REP Acceptance Certificate is hereby ACKNOWLEDGED by THE MORRIS COUNTY IMPROVEMENT AUTHORITY this ____ day of ____, 20__.

 

By: BIRDSALL SERVICES GROUP, INC., AS 

CONSTRUCTION MANAGER
By: ______________________________                                                                             

Name:

Title:

EXHIBIT B-2
FORM OF CIP ACCEPTANCE CERTIFICATE

I, the undersigned _________________, a duly authorized officer of [Company], a Delaware limited liability company (the “Company”), pursuant to the terms of that certain “Lease Purchase Agreement (Morris County Renewable Energy Program, Series 2011)” dated as of November 1, 2011 (the “Company Lease Agreement”) between The Morris County Improvement Authority, as lessor (the “Authority”), and the Company, as lessee, and with reference to the Capital Improvement Projects, or as applicable, any Completion Project related thereto (the “[A] Capital Improvement Projects”) being developed for [_____________], as the applicable Series 2011 Local Unit (the “Licensor”) (capitalized terms not defined in this Certificate shall have the respective meanings ascribed to such terms in the Company Lease Agreement), DO HEREBY CERTIFY as follows:

1.
As of ___________, 20__, the [A] Capital Improvement Projects have been designed, acquired, constructed, renovated, and installed, and therefore have been completed and delivered in good order and in conformance with the Plans and Specifications, and are ready for use.

2.
The Company has previously submitted all eligible Draw Papers to the Trustee with respect to the [A] Capital Improvement Projects, against which the Company has received (or has directed receipt to a third party vendor) from the Trustee sufficient funds from the Project Fund to pay all Costs of the [A] Capital Improvement Projects, including the design, permitting, acquisition, construction, renovation, and installation thereof[, or if such funds were insufficient, the Company has provided available funds to complete the design, permitting, acquisition, construction, renovation, and installation thereof].

3.
By obtaining the Licensor’s execution of the acknowledgment below, the Company is satisfying the requirement regarding the Licensor’s acceptance of (a) the [A] Capital Improvement Projects for all purposes of Section 510(d)(ii)(C) of the Company Lease Agreement and Section 5.02(3)(a)(ii)(C) of the Bond Resolution, which [A] Capital Improvement Projects, were designed, acquired, constructed, renovated, and installed by or on behalf of the Company on the Local Unit Facilities for the Licensor with a portion of the proceeds of the Bonds, with title thereto as set forth in Section 609 of the Company Lease Agreement and (b) the CIP Acceptance State.  This Section 3, together with the Licensor’s acknowledgment below by an Authorized Officer thereof, shall constitute the Licensor’s acceptance of the [A] Capital Improvement Projects for all purposes of Section 510(d)(ii)(C) of the Company Lease Agreement and Section 5.02(3)(a)(ii)(C) of the Bond Resolution.

4.
 [Choose one, as applicable]

[This CIP Acceptance Certificate is not the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and accordingly, any moneys on deposit in the Project Fund, if any, including interest, earmarked for the [A] Capital Improvement Projects shall remain on deposit in the Project Fund for Costs of other Projects.]

[This CIP Acceptance Certificate is the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and the Company shall not have caused an Event of Default under the Company Lease Agreement as of the date of this CIP Acceptance Certificate, nor has the Company acted, or failed to act, in such a manner as would, with the passage of time, cause an Event of Default under the Company Lease Agreement.  Accordingly, upon the Trustee’s receipt of this duly authorized, executed and delivered CIP Acceptance Certificate, release the retainage remaining on deposit, and any additional moneys on deposit in the Project Fund, without further authorization, shall be transferred by the Trustee to the Debt Service Fund and applied as a credit to the next due Basic Lease Payments owed by the Company, in accordance with the terms of the Bond Resolution and the Company Lease Agreement.]

[This CIP Acceptance Certificate is the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and the Company shall have either caused an Event of Default under the Company Lease Agreement as of the date of this CIP Acceptance Certificate, or the Company has acted, or failed to act, in such a manner as would, with the passage of time, cause an Event of Default under the Company Lease Agreement.  Accordingly, upon the Trustee’s receipt of this duly authorized, executed and delivered CIP Acceptance Certificate, any moneys on deposit in the Project Fund, shall be applied as set forth in a Certificate of an Authorized Officer of the Authority.]

5.
This CIP Acceptance Certificate may be executed, acknowledged and accepted in any number of counterparts, each of which may be executed by one or more of the respective parties, and all of which shall be regarded for all purposes as one original and shall constitute and be but one and the same. 

 












[COMPANY]








By: ________________________








name:



Title:
ATTEST: 

By: ________________________________


Name:

Title:
 

The terms of this CIP Acceptance Certificate are hereby ACKNOWLEDGED and ACCEPTED by the Licensor set forth below, this ____ day of ____, 20__.

 

[LICENSOR]

[By: CONSTRUCTION MANAGER]

By: ______________________________                                                                             

Name:

Title:

The form (only) of this CIP Acceptance Certificate is hereby ACKNOWLEDGED by THE MORRIS COUNTY IMPROVEMENT AUTHORITY this ____ day of ____, 20__.

 

[By: CONSTRUCTION MANAGER]

By: ______________________________                                                                             

Name:

Title:

EXHIBIT C
FORM OF DRAW PAPERS
 

Requisition No. ___

 

_____________, __, 20__
U.S. Bank National Association, as Trustee
 


Re:
The Morris County Improvement Authority


County of Morris Guaranteed Renewable Energy Program Lease Revenue Bonds, Series 2011 (the “Series 2011 Bonds”)
 

Dear Sir or Madam:

 


Pursuant to (i) Section 510(c) of that certain “Lease Purchase Agreement (Morris County Renewable Energy Program, Series 2011)” dated as of November 1, 2011 (the “Company Lease Agreement”) by and between The Morris County Improvement Authority (the “Authority”), as lessor, and [Company], a Delaware limited liability company (the “Company”), as lessee,  and (ii) Section 5.02(2) of the Authority’s bond resolution duly adopted ___________ and entitled “Resolution Authorizing the Issuance of County Guaranteed Renewable Energy Program Lease Revenue Bonds, Series 2011 and Additional Bonds of The Morris County Improvement Authority”, as amended and supplemented, and (iii) with respect to the [Renewable Energy Projects, or as applicable, any Completion Project related thereto (the “[A] Renewable Energy Projects”)] [Capital Improvement Projects, or as applicable, any Completion Project related thereto (the “[A] Capital Improvement Projects”)] being developed for [_____________], as the applicable Series 2011 Local Unit (the “Licensor”) (capitalized terms not defined in this Certificate shall have the respective meanings ascribed to such terms in the Company Lease Agreement), the Company, by its Authorized Officer stated below, DOES HEREBY CERTIFY and REQUISITION moneys on deposit in the Project Fund and held by U.S. Bank National Association, as trustee (the “Trustee”) for the holders of the Series 2011 Bonds, as follows:


1.
The Trustee is hereby requested to pay $___________ from moneys on deposit in the Project Fund (equal to the aggregate Project Costs for which payment or reimbursement is being sought by this requisition of $_______, less the required ten percent (10%) retainage of $__________), 


(a)
 $_________ of which aggregate amount shall be payable to:
 

[__________________________________________________________________________ for __________________________________________________ services] [incurred in connection with the following Development Contract: __________________________________________]; 
 

[the Company for reimbursement of Costs of the Project previously paid by the Company to ___________________________ for __________________________________________ services] [incurred in connection with the following Development Contract: __________________________________________]; and
 



(b)
$_________ of which aggregate amount shall be payable to:

 

[__________________________________________________________________________ for __________________________________________________ services] [incurred in connection with the following Development Contract: __________________________________________]
 

[the Company for reimbursement of Costs of the Project previously paid by the Company to ___________________________ for __________________________________________ services] [incurred in connection with the following Development Contract: __________________________________________]
{Please Note, Include Name and Address of any Contractor and the specific Development Contract pursuant to which this Requisition is submitted}

2.
(a)
Such funds requested in accordance with Section 1(a) of this Requisition were incurred in connection with the [acquisition, construction, or installation of the [A] Renewable Energy Projects listed on Exhibit A-1] [acquisition, construction, renovation or installation of the [A] Capital Improvement Projects listed on Exhibit A-2] to the Company Lease Agreement, to be financed by a portion of the proceeds of the Series 2011 Bonds, and all with respect to the following Local Unit Facilities of the Licensor: _______________________.

(b)
 Such funds requested in accordance with Section 1(b) of this Requisition were incurred in connection with the [acquisition, construction, or installation of the [A] Renewable Energy Projects listed on Exhibit A-1] [acquisition, construction, renovation or installation of the [A] Capital Improvement Projects listed on Exhibit A-2] to the Company Lease Agreement, to be financed by a portion of the proceeds of the Series 2011 Bonds, and all with respect to the following Local Unit Facilities of the Licensor: _______________________.
3.
Such payment obligation, for which funds have been requested in accordance with Section [1(a)] [1(b)] of this Requisition, (i) has been properly incurred in accordance with the Plans and Specifications, (ii) is an item of the Cost of such Project, (iii) is a proper charge against the Project Fund, (iv) has not been the basis of any previous withdrawal, and (v) attached hereto is a bill, invoice, receipt or other evidence that payment on such Project Cost is due and owing or has been paid by or on behalf of the Company.  This Requisition, together with any such attachments contemplated by clause (v) above, shall constitute Draw Papers submitted on a Draw Date for all purposes of the Company Lease Agreement, the Bond Resolution and the Local Unit License Agreement for the Licensor.
4.
This requisition may be executed, acknowledged and accepted in any number of counterparts, each of which may be executed by one or more of the respective parties, and all of which shall be regarded for all purposes as one original and shall constitute and be but one and the same. 


              Very truly yours,









[COMPANY]








By: ________________________








name:



Title:
ATTEST: 

By: ________________________________

Name:
Title:
The terms of this Requisition are hereby ACKNOWLEDGED and ACCEPTED by the Licensor set forth below, this ____ day of ____, 20__.

 

[LICENSOR]

[By: CONSTRUCTION MANAGER]

By: ______________________________                                                                             

Name:

Title:

The form (only) of this Requisition is hereby ACKNOWLEDGED by THE MORRIS COUNTY IMPROVEMENT AUTHORITY this ____ day of ____, 20__.

 

By: BIRDSALL SERVICES GROUP, INC., AS 

CONSTRUCTION MANAGER
By: ______________________________                                                                             

Name:

Title:

EXHIBIT C-1

[Attach Initial Project Workforce Form AA201]

[Insert Form found at http://www.state.nj.us/treasury/contract_compliance/pdf/aa201.pdf ]

EXHIBIT D
CERTIFICATE OF AN AUTHORIZED OFFICER OF THE LESSEE FOR Company Development Fees and Expenses INCURRED ON BEHALF OF THE LESSEE
 

 

The Morris County Improvement Authority

P.O. Box 900

Morristown, New Jersey 07963-0900
Attention: Michael J. Amorosa, Chairman
jbonanni@co.Morris.nj.us
 

U.S. Bank National Association, as Trustee
Corporate Trust Services

21 South Street, 3rd Floor

Morristown, NJ 07960
Attention:  Paul O’Brien

paul.obrien@usbank.com

Re:
The Morris County Improvement Authority


County of Morris Guaranteed Renewable Energy Program Lease Revenue Bonds, Series 2011 (the “Series 2011 Bonds”)

 

Dear Sir or Madam:

 



Pursuant to (i) Section 509(d) of that certain “Lease Purchase Agreement (Morris County Renewable Energy Program, Series 2011)” dated as of November 1, 2011 (the “Company Lease Agreement”) by and between The Morris County Improvement Authority (the “Authority”), as lessor, and [Company], a Delaware limited liability company (the “Company”), as lessee,  and (ii) Section 5.02(2)(b) of the Authority’s bond resolution duly adopted [_____________, 2010] and entitled “Resolution Authorizing the Issuance of County Guaranteed Renewable Energy Program Lease Revenue Notes and Bonds, Series 2011 and Additional Bonds of The Morris County Improvement Authority”, as amended and supplemented (capitalized terms not defined in this Certificate shall have the respective meanings ascribed to such terms in the Company Lease Agreement), the Company, by its Authorized Officer stated below, HEREBY REQUESTS that the Authority direct the Trustee (which direction has occurred through Section 5.02(2)(b) of the Bond Resolution) to pay the following Company Development Fees and Expenses incurred by or on behalf of the Company from moneys on deposit in the Project Fund in the aggregate amount of $___________, which amount shall be payable to

 

[___________________________________________________________________________ for ___________________________________ services]

 

[the Company for reimbursement of Company Development Fees and Expenses previously paid by the Company to ____________________________________________________________________________ for __________________________________________________ services].

Such payment obligation has been properly incurred in accordance with all applicable law, is a Company Development Fees and Expense as such term is defined in the Bond Resolution, including without limitation within the aggregate ceiling of $_________ for such defined term (unless the Authority agrees, below or otherwise in writing, to an increase above such ceiling), is a proper charge against the Project Fund, and has not been the basis of any previous withdrawal.  Attached hereto is a bill, invoice, receipt or other evidence that payment of said Company Development Fees and Expenses is due or has been paid by or on behalf of the Company.

 


              Very truly yours,









[COMPANY]








By: ________________________








name:



Title:
ATTEST: 

By: ________________________________

Name:
Title: 
 

The form (only) of this Certificate is hereby ACKNOWLEDGED by THE MORRIS COUNTY IMPROVEMENT AUTHORITY this ____ day of ____, 20__.

 

By: ______________________________                                                                             

Name:

Title:
EXHIBIT E
[Attach form of Power Purchase Agreement and 

Company Continuing Disclosure Agreement]
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