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LICENSE AND ACCESS AGREEMENT
(Sussex County Renewable Energy Program, Series 2011)


THIS “LICENSE AND ACCESS AGREEMENT (Morris County Renewable Energy Program, Series 2011)” (including any amendments or supplements hereto from time to time in accordance with the terms hereof, this “[A] Local Unit License Agreement”), dated as of December 1, 2011, is made by and among [insert name of Local Unit] (the “Licensor”), a public body corporate and politic organized and existing under the laws of the State of New Jersey, in the County of Morris (the “County”), State of New Jersey (“State”) and the MORRIS COUNTY IMPROVEMENT AUTHORITY (including any successors and assigns, the “Authority” or the “Licensee”), duly created by resolution of the Board of Chosen Freeholders (“Board of Freeholders”) of the County as a public body corporate and politic of the State pursuant to and in accordance with the provisions of the county improvement authorities law, constituting Chapter 183 of the Pamphlet Laws of 1960 of the State, and the acts amendatory thereof and supplemental thereto (as codified at N.J.S.A. 40:37A-44 et seq., the “Act”) and other applicable law.
___________


WHEREAS, the County of Sussex, New Jersey, a political subdivision of the State (the “County”) desires to undertake the development and implementation of a renewable energy program (the “Renewable Energy Program”) for the financing, design, permitting, acquisition, construction, installation, operation and maintenance of renewable energy capital equipment and facilities such as solar panels, wind turbines, and hydro-electric, bio-diesel, geothermal, and bio-mass facilities, including any related electrical modifications, work related to the maintenance of roof warranties, or other work required, desirable or convenient for the installation of such systems (collectively, the renewable energy capital equipment and facilities, the “Renewable Energy Projects”) for and on behalf of the County and its affiliates, and the local governmental units within the County, including without limitation municipalities, boards of education for school districts, local authorities and any other local government instrumentalities, public bodies or other local government entities (collectively, including the County, the “Local Units”);


WHEREAS, the Morris County Improvement Authority (the “Authority”) has been duly created by resolution no. 42 entitled “Resolution of the Board of Chosen Freeholders of Morris County, New Jersey creating the Morris County Improvement Authority” duly adopted by the Board of Chosen Freeholders (the “Morris County Board of Freeholders”) of the County of Morris (the “Morris County”) in the State of New Jersey (the “State”) on April 10, 2002 as a public body corporate and politic of the State pursuant to and in accordance with the county improvement authorities law, constituting Chapter 183 of the Pamphlet Laws of 1960 of the State, and the acts amendatory thereof and supplemental thereto (as  codified at N.J.S.A. 40:37A-44 et seq., the “Act”), and other applicable law;


WHEREAS, as of the date hereof, the County has not created its own county improvement authority, and therefore pursuant to the Act, the County may determine to utilize the services of another county improvement authority, including without limitation the Authority, with the consent of both the County, a beneficiary county under the Act, and the Morris County Board of Freeholders, for any purpose for which an improvement authority shall exist, including those set forth in Section 11 of the Act (N.J.S.A. 40:37A-54, “Section 11”), which purposes include the development and implementation of the Renewable Energy Program; 


WHEREAS, the County desires to implement the Renewable Energy Program through the Authority pursuant to the Act, the Uniform Shared Services and Consolidation Act,  constituting Chapter 63 of the Pamphlet Laws of 2007 of the State, and the acts amendatory thereof and supplemental thereto (as codified at N.J.S.A. 40A:65-1 et seq., the “Shared Services Act”), and all other applicable law, the terms of which agreement has been set forth in that certain “Service Agreement (Sussex County Renewable Energy Program)” dated as of March 1, 2011 (as amended and supplemented from time to time in accordance with its terms, the “Service Agreement”) between the County and the Authority, and consented to by Morris County;


WHEREAS, the County has determined to enter into the Service Agreement and utilize the services of the Authority and the Authority Consultants (as hereinafter defined) for the following primary reasons: (i) the County does not have a county improvement authority, which type of entity possesses legal authority to enter into the kind of transactions that make a successful regional Renewable Energy Program more likely to succeed, (ii) Morris County has developed and implemented its own renewable energy program through the Authority, which Authority has retained (in accordance with all applicable law) experienced legal, engineering, energy consulting, and financial advisory consultants, consisting of the Authority’s energy engineering and energy service consulting firms, Birsdall Services Group and Gabel Associates, its energy counsel and bond counsel, Inglesino, Pearlman, Wyciskala & Taylor, LLC, and its financial advisor, NW Financial Group, LLC,  (collectively, the “Authority Consultants”) and (iii) accordingly, it is more administratively efficient for the County to utilize the services of the Authority and the Authority Consultants to implement the Renewable Energy Program, with such changes as desired by the County, rather than incur the time and expense of the County establishing a new program;

WHEREAS, in addition, Sussex County may determine, but shall not be required, to seek the assistance of its auditor, financial advisor, if any, bond counsel, energy consultant, engineer or any other professional advisors deemed necessary, desirable and convenient by Sussex County (the “Sussex County Consultants”, if any, and together with the Authority Consultants, the “Consultants”; to the extent Sussex County determines not to hire any Sussex County Consultants, references to the term Consultants herein shall be deemed to mean the Authority Consultants) to assist the Authority, the County and the Authority Consultants in connection with the Renewable Energy Program;


WHEREAS, the Renewable Energy Projects procured under the Renewable Energy Program, limited initially to solar panels, are to be installed on, in, affixed or adjacent to and/or for any other Local Unit controlled buildings, other structures, lands or other properties of the Local Units (collectively, the “Local Unit Facilities”);


WHEREAS, it may be necessary, desirable or convenient, in connection with the financing, design, permitting, acquisition, construction, installation, operation and maintenance of the Renewable Energy Projects, to finance, design, permit, acquire, construct, renovate and install certain capital improvements to the Local Unit Facilities, including without limitation, improvements to or replacement of, roofing systems, if any (the “Capital Improvement Projects” and together with the Renewable Energy Projects and any Completion Project as defined in the hereinafter defined Bond Resolution, the “Projects”), and to the extent no Capital Improvement Projects are so financed, references herein shall have no meaning;

WHEREAS, the primary goal of the Renewable Energy Program is to expand the use of renewable energy sources available and utilized by the Local Units for their Local Unit Facilities, with the attendant environmental and financial benefits associated thereby, and to reduce the energy related operating costs to the Local Units for their Local Unit Facilities, all intended to be offered at no net cost to the Local Units; 

WHEREAS, in order to implement the Renewable Energy Program, the Authority has determined to finance the respective Renewable Energy Projects and Capital Improvement Projects, if any, on, in or about the respective Local Unit Facilities, all as set forth on Exhibits B, C, and A to the hereinafter defined Local Unit License Agreement for each of the following participating Local Units:  


(i)
Fredon Township and Town of Newton (collectively, the “Municipal Series 2011 Local Units”); and


(ii)
Byram Township School District, Frankford Borough Board of Education, Franklin Township Consolidated Schools, Green Township Board of Education, Hardyston Township Board of Education, High Point Regional School District, Kittatinny Regional School District, Lafayette Township Board of Education, Lenape Valley Board of Education, Newton Board of Education (collectively, the “Board of Education Series 2011 Local Units”); and


(iii)
County and Sussex County Technical School (the “County Series 2011 Local Units”);

(each a “Series 2011 Local Unit”, and together with any additional local governmental units within the County that might be added by the Authority to the Renewable Energy Program, pursuant to the hereinafter defined Local Finance Board Application or otherwise, collectively, the “Series 2011 Local Units”), through the issuance by the Authority of one or more series of bonds and notes entitled “County of Sussex  Guaranteed Renewable Energy Program Lease Revenue [Notes] Bonds (County of Sussex Program), Series 2011 (Federally Taxable)” dated their date of delivery, Outstanding (as defined in the Bond Resolution upon issuance) in the aggregate principal amount (including Sinking Fund Installments, if any, as such term is defined in the Bond Resolution) not to exceed $50,000,000 (the “Series 2011 Bonds”);

WHEREAS, in order to finance the Renewable Energy Projects for the Series 2011 Local Units on, in or about their Local Unit Facilities, the Authority may sell one or more series of Series 2011 Bonds, (i) one series by either a competitive process or by negotiated sale after a competitive process an underwriter (the “Underwriter”) the terms of which sale shall be as set forth in that certain Bond Purchase Agreement between the Underwriter and the Authority (the “Series 2011A Bonds”), and (ii) one or more series of notes (collectively, the “Series 2011B Notes, and together with the Series 2011A Bonds, the previously defined “Series 2011 Bonds”), either by the same sale method as the Series 2011A Bonds or by direct sale to the County; provided, however that the aggregate principal amount of the Series 2011A Bonds and the Series 2011B Bonds together with any other bonds issued under the Bond Resolution shall not exceed $50,000,000;


WHEREAS, any notes issued as Series 2011 Bonds may be refunded through the issuance of one or more series of notes or bonds issued as Series 2011 Bonds, so long as (i) the principal amount of such notes or bonds, each issued as Series 2011 Bonds and Outstanding in the aggregate at any one time under and as defined in the hereinafter defined Bond Resolution, does not exceed $50,000,000 and (ii) the interest rates thereon do not exceed the maximum interest rates set forth in the Local Finance Board Application;


WHEREAS, the Series 2011 Bonds shall also finance all other costs associated with the Renewable Energy Program that the Authority determines to be necessary, convenient or desirable for the successful implementation of the Renewable Energy Program, including without limitation (i) all or a portion of the Preliminary Program Costs, Administrative Expenses and Company Development Fees and Expenses (as such terms are defined in the hereinafter defined Bond Resolution), (ii) costs incurred in connection with the issuance of the Series 2011 Bonds, (iii) costs incurred or to be incurred in connection with the design, permitting, acquisition, construction, installation, operation and maintenance of the Renewable Energy Projects for the Series 2011 Local Units, (iv) costs incurred or to be incurred in connection with the design, permitting, acquisition, construction, renovation, and installation of the Capital Improvement Projects for the Series 2011 Local Units, if any, (v) capitalized interest and/or reserves, if any, and (vi) such other amounts as shall be set forth in the Bond Resolution (collectively, the Series 2011 Project”);


WHEREAS, the Series 2011 Bonds, and any Additional Bonds defined under the Bond Resolution (collectively, the “Bonds”) shall be issued pursuant to the terms of that certain “RESOLUTION AUTHORIZING THE ISSUANCE OF County OF SUSSEX Guaranteed Renewable Energy Program Lease Revenue NOTES AND Bonds (COUNTY OF SUSSEX PROGRAM), Series 2011 AND ADDITIONAL BONDS OF THE MORRIS COUNTY IMPROVEMENT AUTHORITY” to be adopted by the governing body of the Authority, as amended and supplemented from time to time in accordance with its terms, including by one or more Certificates of an Authorized Officer of the Authority, each dated the date of issuance of the respective series of Series 2011 Bonds (the “Bond Resolution”), all in accordance with Sections 17-19 of the Act (N.J.S.A. 40:37A-60, 61 and 62) and all other applicable law;


WHEREAS, pursuant to N.J.S.A. 40:37A-77 of the Act, N.J.S.A. 40A:65-4 of the Shared Services Act and other applicable law,  upon or prior to the issuance of the Series 2011 Bonds, the Authority shall have entered into a “License and Access Agreement (Sussex County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended or supplemented from time to time in accordance with its terms, each agreement shall constitute a “Local Unit License Agreement”, and collectively, the “Local Unit License Agreements”) with each Series 2011 Local Unit that would, among other things, provide the Authority and/or its assignees the right and obligation to (i) access the Local Unit Facilities of each such Series 2011 Local Unit, most particularly their roofs and electrical systems (the “Local Unit License”), (ii) finance, design, permit, acquire, construct, install, operate and maintain the Renewable Energy Projects on, in, affixed or adjacent to, or for the benefit of such Local Unit Facilities, (iii) finance, design, permit, acquire, construct, renovate, and install, the Capital Improvement Projects, if any, on, in, affixed or adjacent to, or for the benefit of such Local Unit Facilities, (iv) receive the right to the renewable energy produced from the Renewable Energy Projects financed by the Series 2011 Bonds, and (v) sell all or a portion of the renewable energy produced from such Renewable Energy Projects through the Authority to the respective Series 2011 Local Units, pursuant to an assignment (under each Local Unit License Agreement) from the Authority to the Series 2011 Local Units of the Power Purchase Agreement (as hereinafter defined), the terms of which Power Purchase Agreement could be entered into directly by the Series 2011 Local Units under N.J.S.A. 40A:11-15(45) of the Local Public Contracts Law (for the Municipal and County Series 2011 Local Units) and under N.J.S.A. 18A:18A-42(o) of the Public Schools Contracts Law (for the Board of Education Series 2011 Local Units);  

WHEREAS, upon or prior to the issuance of the Series 2011 Bonds, and in accordance with (i) N.J.S.A. 40A:11-4.1(k) of the Local Public Contracts Law, (ii) Local Finance Board Notice 2008-20, December 3, 2008, Contracting for Renewable Energy Services, (iii) the State Board of Public Utilities (“BPU”) protocol for measuring energy savings in PPA agreements dated February 20, 2009 (Public Entity Energy Efficiency and Renewable Energy Cost Savings Guidelines), (iv) Local Finance Board Notice 2009-10 dated June 12, 2009, Contracting for Renewable Energy Services: Update on Power Purchase Agreements, and (v) all other applicable law, and pursuant to a competitive contracting process governed thereby, which shall include a request for solar developer proposals to be issued by the Authority (the “Company RFP”) and the receipt of proposals from prospective solar developers, including that (the “Company Proposal”) of the successful respondent (the “Company”), the Authority shall select the Company to (y) design, permit, acquire, construct, install, operate and maintain the Renewable Energy Projects and (z) design, permit, acquire, construct, renovate, and install the Capital Improvement Projects, if any, in both cases for the designated Local Unit Facilities of such Series 2011 Local Units, with such Program terms to be set forth in the following Company Documents to be entered into between the Company and, at a minimum, the Authority, or acknowledged by the Company, as applicable:

(a)
Pursuant to N.J.S.A. 40:37A-78 of the Act, a “Lease Purchase Agreement (Sussex County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended or supplemented from time to time in accordance with its terms, the “Company Lease Agreement”) between the Authority, as owner and lessor, and the Company, as lessee, (I) conveying to the Company a leasehold interest in and to the Renewable Energy Projects, (II) assigning to the Company a license of the necessary portion of each Series 2011 Local Units’ Local Unit Facilities (obtained by the Authority through the Local Unit License Agreements) in order for the Company to design, permit, acquire, construct, install, operate and maintain the Renewable Energy Projects, and to design, permit, acquire, construct, renovate, and install the Capital Improvement Projects, if any, in both cases, for such Series 2011 Local Units, and (III) obligating the Company to operate and maintain, or cause the operation and maintenance of, the Renewable Energy Projects for the Series 2011 Local Units; 
(b) That certain “Power Purchase Agreement (Sussex County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended or supplemented from time to time in accordance with its terms, the “Power Purchase Agreement”) authorized pursuant to N.J.S.A. 40:37A-77 and -78 of the Act, N.J.S.A. 40A:65-4 of the Shared Services Act, N.J.S.A. 40A:11-15(45) of the Local Public Contracts Law (regarding that portion to be assigned to the municipal/County Series 2011 Local Unit under the applicable Local Unit License Agreement), N.J.S.A. 18A:18A-42(o) of the Public Schools Contracts Law (regarding that portion to be assigned to the board of education Series 2011 Local Units under the applicable Local Unit License Agreements) and the guidelines applicable to such contracts promulgated by the State Board of Public Utilities (the “BPU”), whereby, among other things,
 (I)
The Company shall establish a power purchase price based, in part, on the Authority’s  covenant in the Company Lease Agreement to issue the Series 2011 Bonds to finance the Renewable Energy Projects, and if applicable, the Capital Improvement Projects, for the Series 2011 Local Units, and the Company shall be entitled to draw a dedicated portion of the net proceeds of the Series 2011 Bonds for the design, permitting, acquisition construction, renovation, and installation of such Projects on a requisition basis, 

(II)
The Company shall establish a power purchase price based, in part, on the Authority’s covenant in the Company Lease Agreement, as nominal owner of the Renewable Energy Projects for State law purposes, to assign to the Company all or a portion of the Authority’s rights to the Solar Renewable Energy Certificates (“SRECs”) generated by the Renewable Energy Projects for the Series 2011 Local Units, and 

(III)
The Company shall sell to the Authority for the benefit of the Series 2011 Local Units, for a term of fifteen (15) years, plus extensions if applicable, for a fixed power purchase price per kilowatt hour, as escalated under the terms thereof (such terms to be established pursuant to the Company Proposal), the renewable energy generated by the Renewable Energy Projects, which Authority obligation to purchase shall be assigned to the Series 2011 Local Units as part of the Local Unit License Agreements; and 
(c)
The Company Lease Agreement, the Power Purchase Agreement, the hereinafter defined Company Disclosure Agreement, and the hereinafter defined Company Pledge Agreement, may be collectively defined as the “Company Documents”);


WHEREAS, payment of the principal of (including mandatory sinking fund installments, if any) and interest on the Series 2011 Bonds, shall be secured by the Trust Estate as defined under and in accordance with the terms of the Bond Resolution, which shall include, among other things, (i) Basic Lease Payments to be made by the Company under, and as defined in, the Company Lease Agreement, (ii) certain Additional Lease Payments to be made by the Company under, and as defined in, the Company Lease Agreement, which Additional Lease Payments shall be attributable to (a) the Purchase Option Price payable in accordance with Section 701 of the Company Lease Agreement upon any optional redemption of the Series 2011 Bonds or (b) the Mandatory Purchase Price payable in accordance with Section 702 of the Company Lease Agreement upon any acceleration of the Series 2011 Bonds, and (iii) payments by the County under the hereinafter defined County Guaranty to the extent other funds (including the Basic Lease Payments) are not available to make the Series 2011 Bond debt service payments on time and in full, all in accordance with the terms of the Bond Resolution;


WHEREAS, the payment of the principal (including mandatory sinking fund installments, if any) in an aggregate principal amount not to exceed $50,000,000 of, and interest (at interest rates not to exceed the maximum rates set forth in the Local Finance Board Application) on the Series 2011 Bonds, but not any redemption premium, shall be fully, unconditionally and irrevocably guaranteed in accordance with (i) the terms of a guaranty ordinance of the County to be finally adopted by the Board of Freeholders, (ii) by a guaranty certificate to be executed by an authorized officer of the County within each Series 2011 Bond and (iii) a “County Guaranty Agreement (Sussex County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended and supplemented from time to time in accordance with its terms, the “County Guaranty Agreement”) by and between the County and the Authority, as acknowledged by the Company and the Credit Facility Provider, if any (as hereinafter defined) setting forth, among other things, the County’s obligation to make any such guaranty payments in accordance with and within the parameters set forth in the guaranty ordinance and the Bond Resolution (collectively, the “County Guaranty”), all pursuant to Section 37 (“Section 37”) of the Act (N.J.S.A. 40:37A‑80);


WHEREAS, the holders of any Additional Bonds issued under the terms of the Bond Resolution, the Act and all other applicable law shall also be entitled to the pledge of the Trust Estate under the Bond Resolution on a pro-rata basis with the holders of any Outstanding Bonds as defined therein, including the Series 2011 Bonds, although the guaranty of the County shall only extend to any such Series of Additional Bonds to the extent (i) the aggregate principal amount of all such Series of Additional Bonds, when taken together with the aggregate principal amount of the Series 2011 Bonds, shall not exceed $50,000,000, or (ii) the County adopts and executes similar official action and documents constituting the County Guaranty;


WHEREAS, under the County Guaranty Agreement, the Company RFP, and as applicable, the Company Proposal, the Authority shall be obligated to obtain a letter of credit, cash, a covenant to provide same, or other form of security acceptable to and issued for the benefit of the County (the “County Security”) to be issued by a sufficiently rated banking or other financial institution, or if the County Security is provided in the form of immediately available funds or the right to same, then the Company (in any such case, the “County Security Provider”), all to secure, in part, the County’s payment obligations under the County Guaranty (but not to secure the payment of debt service on the Series 2011 Bonds, as any such County Security shall be deposited in the County Security Fund under the Bond Resolution, which Fund shall not be a part of the Trust Estate pledged for the payment of the Series 2011 Bonds), the terms of which County Security shall be set forth in a letter of credit and reimbursement or other agreement to be dated the first day of the month of issuance of the applicable series of Bonds (as the same may be amended and supplemented from time to time in accordance with its terms, the “County Security Agreement”) among the Company, the County Security Provider, and the Authority, and acknowledged by the County, the provisions of which County Security Agreement, to the extent the County Security is in the form of immediately available funds or the right to same deposited in the County Security Fund created under the Bond Resolution, shall (i) not be set forth in an independent County Security Agreement, and accordingly (ii) be set forth in the Bond Resolution, the County Guaranty Agreement and the Company Lease Agreement; 


WHEREAS, should the Company fail to make its Basic Lease Payments on time and in full, thereby causing the County to make payments to the Series 2011 Bondholders under the County Guaranty, which in turn causes the County Security  to be drawn upon to reimburse the County for all or a portion of any such County Guaranty repayments, (i) the County Security Agreement, if any, shall provide that the Authority assign and pledge the Reimbursement Collateral (as defined in the Bond Resolution) to the County Security Provider, as reimbursement security for any such draw on the County Security, or (ii) to the extent the County Security is in the form of immediately available funds or the right to same deposited in the County Security Fund created under the Bond Resolution, in which case no County Security Agreement shall exist, then the Company, as County Security Provider in such instance, shall only be entitled to such excess County Security, as Reimbursement Collateral, if any shall remain available, after and to the extent the County has been fully paid under its County Guaranty; 
WHEREAS, the Authority, with the consent of the County, may, depending on the Company Proposal, determine to (i) waive County Security due to the strength of the Company Proposal or otherwise, in which case the terms County Security, County Security Fund, County Security Fund Requirement, County Security Provider and Reimbursement Collateral shall have no effect, or (ii) initially accept as County Security, in lieu of a County Security Agreement, immediately available funds in such amount (defined under the Bond Resolution as the County Security Fund Requirement) as set forth in the Company Proposal, to be funded by the Company in accordance with the terms of the Company Lease Agreement, all as contemplated by the Company Proposal, and all to secure, in part, the County’s payment obligations under its County Guaranty should such County Guaranty ever be drawn upon, and which County Security Fund Requirement monies would then be deposited by the Trustee in the County Security Fund created and defined in the Bond Resolution, and which County Security Fund would be specifically excepted from the pledge of the Trust Estate and would not be available to secure the payment of debt service on the Series 2011 Bonds;


WHEREAS, in the event the Company provides the County Security Fund Requirement through such a covenant to provide immediately available funds, if applicable, but in any event to secure other Company obligations under the Company Documents, the Authority shall require the Company to further secure such obligations by pledging certain property interests of the Company and its managing member’s interest in and to the Company to the Trustee, all as shall be set forth in the Company Lease Agreement and that certain “Pledge and Security Agreement (Sussex County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended or supplemented from time to time in accordance with its terms, the “Company Pledge Agreement”), and issued by the managing member of the Company, in favor of the Trustee, and acknowledged and accepted by the Company;


WHEREAS, the Company as a potential “materially obligated person” within the meaning and for the purposes set forth in Rule 15c2-12 (“Rule 15c-12”) promulgated by the Securities and Exchange Commission pursuant to the Securities and Exchange Act of 1934, as amended, may be required to enter into that certain “Company Continuing Disclosure Agreement (Sussex County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended and supplemented from time to time in accordance with its terms, the “Company Continuing Disclosure Agreement”) with the Authority and the Trustee, as dissemination agent (the “Dissemination Agent”) in order to satisfy the secondary market disclosure requirements of Rule 15c2-12;


WHEREAS, pursuant to the terms of the Bond Resolution, as a “materially obligated person” within the meaning and for the purposes set forth in Rule 15c2-12, the County will be required to enter into that certain “County Continuing Disclosure Agreement (Sussex County Renewable Energy Program, Series 2011)” to be dated as of the first day of the month of issuance of the Series 2011 Bonds (as the same may be amended and supplemented from time to time in accordance with its terms, the “County Continuing Disclosure Agreement” and together with the Company Continuing Disclosure Agreement, the “Continuing Disclosure Agreements”) with the Dissemination Agent in order to satisfy the secondary market disclosure requirements of Rule 15c2-12;


WHEREAS, pursuant to the terms of the Bond Resolution and/or the Continuing Disclosure Agreements, the Authority shall (i) not be considered a “materially obligated person” within the meaning and for the purposes set forth in Rule 15c2-12, and (ii) be required to provide certain material events notices in accordance with Rule 15c2-12, and accordingly, the Authority shall be required to provide such material events notices under the terms of the Company Continuing Disclosure Agreement and the County Continuing Disclosure Agreement, all in order to satisfy the secondary market disclosure requirements of Rule 15c2-12; 

WHEREAS, prior to the issuance of the Series 2011 Bonds and in accordance with N.J.S.A. 40A:5A-6, 7 and 8 of the Local Authorities Fiscal Control Law, the Authority shall have made an application (the “Local Finance Board Application”) to, and seek, obtain, and officially recognize the findings from, the Local Finance Board (the “Local Finance Board”) in the Department of Local Government Services of the State Department of Community Affairs; 


WHEREAS, in order to market and sell the Series 2011 Bonds, the Authority shall determine to either (i) privately place the Series 2011 Bonds with any of the County, the State or State affiliate, or other third party, either directly, or through a private placement agent (“Private Placement Agent”), or (ii) alternatively, by negotiated or competitive sale, publicly offer the Series 2011 Bonds, in which public offering case the Authority shall need to: 

(a)
Authorize the distribution of a preliminary official statement “deemed final” within the meaning and for the purposes of Rule 15c2-12 describing the terms of the Series 2011 Bonds, the Series 2011 Project and the other transactions contemplated hereby (the “Preliminary Official Statement”);

(b)
If the Series 2011 Bonds shall be sold by:


(I)
Competitive sale, authorize the distribution of a notice of sale (“Notice of Sale”), pursuant to which the Authority shall select an underwriter to purchase all of the Series 2011 Bonds (the “Underwriter”), or 


(II)
Negotiated sale, enter into a bond purchase agreement (the “Bond Purchase Agreement”) with an underwriter to be selected by the Authority through a fair and open process (alternatively, the “Underwriter”) to purchase all of the Series 2011 Bonds; and

(c)
Execute and deliver a final Official Statement incorporating the terms of the sale of the Series 2011 Bonds and certain other information into the Preliminary Official Statement (the “Official Statement, and together with the Preliminary Official Statement, the Notice of Sale or the Bond Purchase Agreement, as applicable, and any of the same or other offering or sale documents that may be required by any Private Placement Agent or direct purchaser under the private sale methodology in clause (i) above, the “Sale Documents”);


WHEREAS, prior to the issuance of the Series 2011 Bonds and in accordance with Section 13 (“Section 13”) of the Act (N.J.S.A. 40:37A-56), the Authority shall have made a detailed report regarding the Renewable Energy Program to Board of Chosen Freeholders of the County of Sussex (the “Sussex County Board of Freeholders”) and the Morris County Board of Freeholders, which report shall include, without limitation, descriptions of the Series 2011 Bonds, the Bond Resolution, the Company Lease Agreement, the County Guaranty (including the County Guaranty Agreement), the Power Purchase Agreement, the Company Pledge Agreement, the Continuing Disclosure Agreements, the Local Unit License Agreements, and if and as applicable, the Sale Documents (collectively, the “Program Documents”), and which report and amended report shall be accepted by both the County and Morris County by resolution adopted by the Sussex County Board of Freeholders and the Morris County Board of Freeholders pursuant to Section 13.
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereby agrees as follows:

ARTICLE I

DEFINITIONS

Section 1.1.
Definitions.




(a)
The following defined terms shall have the respective meanings ascribed to such terms in the preambles hereof:


[A] Local Unit License Agreement


Act


Additional Bonds


Authority


Board of Freeholders


Bond Resolution


Bonds


BPU


Capital Improvement Projects*

Company


Company Documents


Company Lease Agreement


Company RFP


County


County Guaranty


County Guaranty Agreement


County Security

County Security Agreement

County Security Provider

Local Units


Local Unit Facilities*

Local Unit License


Local Unit License Agreement


Local Unit License Agreements


Power Purchase Agreement


Preliminary Program Costs


Program Documents


Projects*

Renewable Energy Program


Renewable Energy Projects*

Series 2011 Bonds


Series 2011 Local Unit*

Series 2011 Local Units


Shared Services Act


SRECs

State

*as such defined terms may be amended or supplemented pursuant to Section 4.6 of the Power Purchase Agreement.



(b)
The following defined terms shall, for all purposes of this [A] Local Unit License Agreement, have the meanings ascribed to such terms in the Bond Resolution



Account



Administrative Expenses



Administrative Fund


Certificate


Code


Completion Project



Cost



Costs of Issuance



Costs of Issuance Account



County Security Fund



Development Contract



Fund



Outstanding



Plans and Specifications



Project Fund



Reimbursement Collateral



Renewable Energy Program Interested Party



Series



Trustee


(c)
The following defined terms shall, for all purposes of this [A] Local Unit License Agreement, have the meanings ascribed to such terms in the following Sections hereof.




(i)
Section 3.1(a):





[A] Capital Improvement Projects




[A] Licensee




[A] Licensees




[A] Local Unit Facilities




[A] Local Unit License





[A] Project Activities




[A] Projects





[A] Renewable Energy Projects




(ii)
Section 3.8:





Revised [A] Renewable Energy Projects

(iii)
Section 5.2(a)(i)





Gross Substitute Power Purchase Price




Net Substitute Power Purchase Price




(iv)
Section 6.1(a)





Authority Event of Default




(v)
Section 6.1(b)





Licensor Event of Default




(vi)
Section 7.1(c)





Term



(d)
The following defined terms shall, for all purposes of this [A] Local Unit License Agreement, have the following meanings:

“[A] Acceptance Certificates” shall mean individually or collectively, as the case may be, the [A] CIP Acceptance Certificate and the [A] REP Acceptance Certificate, each in the form attached as Exhibit E to the [A] Local Unit License Agreement and Exhibit B to the Company Lease Agreement. 



“[A] CIP Acceptance Certificate” shall mean the certificate applicable to the [A] Capital Improvement Projects in the form attached as Exhibit E-2 to the [A] Local Unit License Agreement and Exhibit B-2 to the Company Lease Agreement, executed by an Authorized Officer of the Company, and acknowledged by an Authorized Officer of the Licensor, and acknowledged as to form only by an Authorized Officer of the Authority, setting forth, among other things, Licensor’s acceptance of all of the [A] Capital Improvement Projects, all as set forth in Section 4.3 of the [A] Local Unit License Agreement and Section 510(d)(ii) of the Company Lease Agreement.  As there are no [A] Capital Improvement Projects for the Licensor, this definition shall have no effect in this [A] Local Unit License Agreement. The Parties acknowledge and agree that no [A] Capital Improvement Projects will be undertaken by the Company hereunder and that, accordingly, all provisions in this Agreement regarding the Capital Improvement Projects are not applicable and of no force and effect.
“[A] Construction Manager” shall mean, individually or collectively, as the case may be, the person or firm hired, employed or otherwise engaged by either of the Authority or the Licensor, that shall be responsible for the oversight of the implementation of one or more segments of the design, permitting, acquisition, construction, and installation, and as applicable, the operation and maintenance of the Renewable Energy Projects by the Company for the Licensor, or the design, permitting, acquisition, construction, renovation, and installation of the Capital Improvement Projects by the Company for the Licensor.



“[A] Draw Papers” shall mean the requisitions, and attachments thereto, applicable to either the (i) [A] Renewable Energy Projects or (ii) [A] Capital Improvement Projects, in either case in the form attached as Exhibit D to the [A] Local Unit License Agreement and Exhibit C to the Company Lease Agreement, each executed by an Authorized Officer of the Company, and acknowledged by an Authorized Officer of the Licensor, and acknowledged as to form only by an Authorized Officer of the Authority, setting forth, among other things, the requisitioning of funds from the Project Fund for either or both of the [A] Renewable Energy Projects or the [A] Capital Improvement Projects, all as set forth in Section 4.1 of the [A] Local Unit License Agreement and Section 510(a), (b) and (c) of the Company Lease Agreement.

“[A] Interconnection Agreement” shall mean, individually or collectively, as the case may be, one or more agreements between or among, the existing local electric utility distribution provider and one or more of the Company, the Licensor and/or the Authority, with respect to the interconnection of the completed [A] Renewable Energy Projects for the Licensor to the electric utility distribution system of such provider, which may take the form of an application and acceptance by at least two of such parties.
“[A] REP Acceptance Certificate” shall mean the certificate applicable to the [A] Renewable Energy Projects in the form attached as Exhibit E-1 to the [A] Local Unit License Agreement and Exhibit B-1 to the Company Lease Agreement, executed by an Authorized Officer of the Company, and acknowledged by an Authorized Officer of the Licensor, and acknowledged as to form only by an Authorized Officer of the Authority, setting forth, among other things, the Company’s acceptance of all of the [A] Renewable Energy Projects, all as set forth in Section 4.2 of the [A] Local Unit License Agreement and Section 510(d)(i) of the Company Lease Agreement.

“Authorized Officer” or “Authorized Representative” shall mean, (i) with respect to the Authority: the Chairperson, the Vice Chairperson, the Treasurer, or the Secretary of the Authority and, when used with reference to an act or document, also means any other person who shall be authorized by resolution or the by-laws of the Authority to perform such act or to execute such document or any other person or persons who shall be authorized by resolution of the Authority to act on behalf of the Authority or by a written certificate duly executed on behalf of the Authority by the Chairperson or by the Vice Chairperson of the Authority, which certificate shall set forth such authorization and shall contain the specimen signatures of each such person; (ii) with respect to the Licensor: the [Superintendent, Administrator, Board Secretary] or such other person designated as an Authorized Officer in the [A] Local Unit License Agreement or any other person or persons who shall be authorized to act on behalf of such Licensor by virtue of a resolution of the governing body of the Licensor, which resolution shall set forth such authorization; (iii) with respect to the Trustee: any officer of the Trustee authorized by the Trustee to act or execute documents on behalf of the Trustee; (iv) with respect to Company: any officer of the Company authorized by the Company to act or execute documents on behalf of the Company; (v) with respect to the County Security Provider: any officer of the County Security Provider authorized by the County Security Provider to act or execute documents on behalf of the County Security Provider; (vi) with respect to the County in any capacity other than clause (ii) above, the County Administrator of the County and, when used with reference to an act or document, also means any other person who shall be authorized by State statute, ordinance, resolution, by-laws or Administrative Code of the County to perform such act or to execute such document or any other person or persons who shall be authorized by resolution or ordinance of the Board of Freeholders to act on behalf of the County or by a written certificate duly executed on behalf of the County by the County Administrator of the County, which certificate shall set forth such authorization and shall contain the specimen signatures of each such person.


“Event of Default” shall mean, individually or collectively, as the case may be, an Authority Event of Default or a Licensor Event of Default.



“Local Public Contracts Law” shall mean the Local Public Contracts Law, constituting Chapter 198 of the Pamphlet Laws of 1971 of the State, and the acts amendatory thereof and supplemental thereto (as codified at N.J.S.A. 40A:11-1 et seq.).
ARTICLE II

REPRESENTATIONS, WARRANTIES AND COVENANTS OF THE PARTIES

Section 2.1.
Representations and Warranties of the Licensor.


(a)
The Licensor has the full right, power and authority under all applicable law to discharge its duties and obligations hereunder, and enjoy its rights and benefits hereunder, all in accordance with the terms hereof, each of which, together with all other terms hereof, shall be and are valid and binding terms enforceable against the Licensor.  The Licensor has received any and all approvals and has taken all official action necessary to authorize an Authorized Officer of the Licensor to execute and deliver this [A] Local Unit License Agreement (and any documents contemplated hereby, including without limitation the [A] Draw Papers, the [A] Acceptance Certificates, and any [A] Interconnection Agreement) to the Licensee, and none of the provisions hereof, in any material way, conflict with the provisions of any other agreement to which the Licensor is a party or an acknowledgement party, including without limitation any other Program Document or any other agreement regarding liens or encumbrances applicable to the Licensor or its property, including the [A] Local Unit Facilities.  Licensor holds good, record and marketable title to each of the [A] Local Unit Facilities. 

Section 2.2.
Representations and Warranties of the Licensee.


(a)
The Licensee has the full right, power and authority under the Act and all other applicable law to discharge its duties and obligations hereunder, and enjoy its rights and benefits hereunder, all in accordance with the terms hereof, each of which, together with all other terms hereof, shall be and are valid and binding terms enforceable against the Licensee.  The Licensee has taken all official action necessary to authorize an Authorized Officer of the Licensee to execute and deliver this [A] Local Unit License Agreement to the Licensor, and none of the provisions hereof, in any material way, conflict with the provisions of any other agreement to which the Licensee is a party or an acknowledgement party, including without limitation any other Program Document or any other agreement regarding liens or encumbrances applicable to the Licensee or its property.
Section 2.3.
Mutual Representations, Warranties and Acknowledgments of the Licensor and the Licensee.



(a)
The Licensor shall constitute a Series 2011 Local Unit for all purposes of the Renewable Energy Program pursuant to the provisions of all of the Program Documents, entitled to the rights, duties and obligations of a Series 2011 Local Unit.


(b)
To the extent the circumstances set forth in Section 5.2 hereof arise, whereby an Event of Default under the Company Lease Agreement has occurred due to the late or insufficient payment of Basic Lease Payments by the Company thereunder, this [A] Local Unit License Agreement shall be deemed to be a power purchase agreement for purposes of (i) N.J.S.A. 40A:11-15(45) of the Local Public Contracts Law, to the extent the Licensor is a Municipal or County Series 2011 Local Unit, or (ii) N.J.S.A. 18A:18A-42(o) of the Public Schools Contracts Law, to the extent the Licensor is a Board of Education Series 2011 Local Unit, as applicable.
Section 2.4.
Covenants of the Licensor.


(a)
Upon the delivery of the [A] CIP Acceptance Certificate with respect to the [A] Capital Improvement Projects, the Licensor shall own such [A] Capital Improvement Projects, and further, the Licensor shall be obligated to maintain, and as necessary, operate the [A] Capital Improvement Projects, it being expressly understood and acknowledged by the parties hereto that neither the Authority nor any other Renewable Energy Program Interested Party shall, after such time, have any obligations in connection therewith.


(b)
To the extent the Licensor determines to exercise the fair market value purchase option with respect to the [A] Renewable Energy Projects set forth in Section 5.1(d) hereof, the Licensor shall pay for and conclude such purchase in an expeditious manner from the Company (which Company shall have taken fee ownership of the [A] Renewable Energy Projects pursuant to Section 609(b) of the Company Lease Agreement) or from or through the Authority, as applicable, which purchase price may be funded by the Licensee if so agreed to by the parties in writing.



(c)
Although the Company shall be responsible for the payment of Administrative Expenses caused by the action or inaction of the Company, to the extent Licensor’s action or inaction pursuant to the terms of this [A] Local Unit License Agreement results in the Authority incurring Administrative Expenses, Licensor shall be responsible for the prompt payment of same.

Section 2.5.
Covenants of the Licensee.


(a)
The Authority shall issue the Bonds pursuant to the Bond Resolution, the Act, and all other applicable law, such that the amounts on deposit with the Trustee in the Project Account of the Project Fund, shall be sufficient, after taking into account all such other amounts on deposit therein earmarked for the funding of the Renewable Energy Projects of all the other Series 2011 Local Units, to fund the Cost of the [A] Renewable Energy Projects on, or as applicable, in the [A] Local Unit Facilities.


(b)
The Authority shall issue the Bonds pursuant to the Bond Resolution, the Act, and all other applicable law, such that the amounts on deposit with the Trustee in the Capital Improvement Project Account of the Project Fund, shall be sufficient, after taking into account all such other amounts on deposit therein earmarked for the funding of the Capital Improvement Projects of all the other Series 2011 Local Units, to fund the Cost of the [A] Capital Improvement Projects on or as applicable, in the [A] Local Unit Facilities.



(c)
No later than the issuance of the Bonds, the Authority shall have authorized, delivered and executed, and shall have caused the Company to have authorized, delivered and executed, or otherwise be bound by the terms and provisions of, the Company Documents, which by their terms shall require the Company to design, permit, acquire, construct, install, operate and maintain the [A] Renewable Energy Projects on or as applicable, in or about the [A] Local Unit Facilities, it also being expressly understood and acknowledged by the parties hereto that such [A] Renewable Energy Projects, and any products derived therefrom including the electricity generated as renewable energy thereby, shall be owned in fee by the Licensee, subject to the terms of the Company Documents, including without limitation the conveyance of the ownership thereof, for Federal income tax purposes, to the Company pursuant to the terms thereof.



(d)
No later than the issuance of the Bonds, the Authority shall have authorized, delivered and executed, and shall have caused the Company to have authorized, delivered and executed, or otherwise be bound by the terms and provisions of, the Company Documents, which by their terms shall require the Company to design, permit, acquire, construct, renovate, and install the [A] Capital Improvement Projects on or as applicable, in or about the [A] Local Unit Facilities, it also being expressly understood and acknowledged by the parties hereto that that such [A] Capital Improvement Projects shall be owned in fee by the Licensor.



(e)
The Authority shall exercise the fair market value purchase option under the Company Documents, and take, any action consistent therewith, to the extent the Authority is so directed by the Licensor, all in accordance with Section 5.1(d) hereof.

Section 2.6.
Inapplicable Terms.


[Notwithstanding anything to the contrary contained in this Local Unit License Agreement, the parties hereto acknowledge and agree that (a) there shall be no need for a County Security Agreement, a County Security Provider or County Security and any references thereto shall be of no further force and effect and (b) any County Security Fund Requirement shall equal $0.][To be revised based upon results from the RFP.]
ARTICLE III

LICENSE


Section 3.1.
License.


(a)
 For the Term of this [A] Local Unit License Agreement, the Licensor does hereby grant to the Authority and its designees set forth in writing and delivered to the Licensor, which the Licensor hereby acknowledges shall include the Company pursuant to the Company Documents, and any of the Authority’s or the Company’s subcontractors, consultants, agents, and any other person or entity the Authority or the Company deems necessary, desirable or convenient in order to discharge their respective obligations or exercise their respective rights under this [A] Local Unit License Agreement (each, an “[A] Licensee”, and collectively, the “[A] Licensees”), the non-exclusive right and obligation to access the Local Unit Facilities of the Licensor as described on Exhibit A hereto (the “[A] Local Unit Facilities”), including without limitation the roofs and electrical systems thereof, and all lands and properties of the Licensor that are reasonably necessary, desirable or convenient in order to give the Authority, the Company, or any other [A] Licensee access to the [A] Local Unit Facilities, and the Authority hereby accepts, subject to all of the terms and provisions of this [A] Local Unit License Agreement, a license (the “[A] Local Unit License”) allowing each [A] Licensee to enter the [A] Local Unit Facilities for the purpose of (i) designing, permitting, acquiring, constructing, installing, financing, operating and maintaining the Renewable Energy Projects for the Licensor described on Exhibit B hereto (the “[A] Renewable Energy Projects”), and (ii) designing, permitting, acquiring, constructing, renovating, installing, and financing the Capital Improvement Projects for the Licensor described on Exhibit C hereto (the “[A] Capital Improvement Projects”, and together with the [A] Renewable Energy Projects, the “[A] Projects”) and to take all such other reasonable actions in connection therewith (collectively, and as additionally described in subsection (c) below, the “[A] Project Activities”), all at the sole cost and expense of the Authority or any other [A] Licensee, but not the Licensor[, unless expressly set forth elsewhere herein].  [As there are no [A] Capital Improvement Projects for the Licensor, this definition shall have no effect in this [A] Local Unit License Agreement.  Notwithstanding the foregoing, the Licensor shall be responsible for all operating, maintenance and repair costs incurred from the Point of Delivery (as defined in the Power Purchase Agreement) to Licensor’s operating site at or in each of its [A] Local Unit Facilities.]
(b)
For all purposes of this [A] Local Unit License Agreement, the [A] Local Unit License shall be deemed to include a preliminary license granted by the Licensor to the Authority and shall include, as [A] Licensees, any  entities involved in the procurement process directed by the Authority to select the Company, so long as the Authority submits a list of such entities to the Licensor, for the sole purpose of allowing any such entities to accumulate sufficient information to submit a response to the Authority pursuant to such procurement process, thereby allowing such information gathering to constitute permissive [A] Activities, which preliminary [A] Local Unit License shall automatically cease upon the establishment of the Company pursuant to such procurement process (to be automatically replaced, for the Authority and, among such entities, for the Company only, by subsection (a) above).          



(c)
The [A] Licensees shall have access to the [A] Local Unit Facilities to conduct [A] Project Activities, a portion of which are expressly set forth in subsection (a) above, and shall include the following:

(i)
The investigation of the [A] Local Unit Facilities necessary to issue or cause the issuance of the opinion (structural condition of roof) and analysis (wind analysis) contemplated by Section 4.6(a) of the Power Purchase Agreement;

(ii)
The construction, installation and operation and maintenance of any equipment for the [A] Renewable Energy Projects, including but not limited to photovoltaic solar modules, photovoltaic solar mounting systems, roofing modifications as approved by the Authority and Licensor, electrical power, and control wiring, controls, protective relays, connections, fixtures, machinery, equipment, and other personal property that are required, desirable or convenient to construct, operate, and maintain the [A] Renewable Energy Projects, subject to the Authority and Licensor’s rights to notice, and Licensor’s right to approve the Plans and Specifications therefore in accordance with Section 501 of the Company Lease Agreement; 
(iii)
All activities in connection with the removal of the [A] Renewable Energy Projects as contemplated by Section 3.7(b)(i) of the Power Purchase Agreement; and

(iv)
The monitoring of the [A] Renewable Energy Projects’ system performance and metering from remote locations through access to the Licensor’s data management network at the [A] Local Unit Facilities.



(d)
No other activities beyond the scope of the [A] Project Activities shall be undertaken on the [A] Local Unit Facilities by the Authority or any other [A] Licensee, unless expressly agreed to in writing by all the other parties hereto.  



(e)
Licensor shall use commercially reasonable efforts to obtain, or cause to be obtained (in form and substance reasonably satisfactory to the Company) non-disturbance agreements or, if applicable, waivers and/or consents from any of its mortgagees, landlords, or similar parties in interest with respect to all access and other rights which Licensor is obligated to provide or cause to be provided to the Company pursuant to this Section 3.1 and the Power Purchase Agreement. Licensor shall use commercially reasonable efforts to avoid interfering with the Company’s performance of its obligations under this [A] Local Unit License Agreement, the Company Lease Agreement or the Power Purchase Agreement
Section 3.2.
[A] Licensees.

The parties hereto expressly acknowledge and agree that in addition to the Authority, for the duration of the Term of this [A] Local Unit License Agreement, the [A] License shall permit the [A] Licensees to enter upon the [A] Local Unit Facilities to conduct the [A] Project Activities, at which time any such [A] Licensees shall automatically, without any further action, be bound by the provisions of this [A] Local Unit License Agreement during the Term hereof.

Section 3.3.
Observation.

In connection with all [A] Project Activities, the Authority and/or any other [A] Licensee shall afford the Licensor and/or its representatives, the opportunity to observe all [A] Project Activities; provided, however, that such observation activities shall not interfere with any [A] Project Activities or delay construction of the Projects; and provided, further, that the Licensor hereby releases and agrees to indemnify, defend and hold harmless the Authority and each other [A] Licensee from and against any and all loss, cost, damage, injury or expense arising out of the Licensor’s, or its representatives’ or consultant’s entry or activities on the [A] Local Unit Facilities not in compliance with this Section.

Section 3.4.
Reports; Inspection.
The Authority shall, and shall cause all [A] Licensees, to promptly provide the Licensor with copies of any final written reports prepared, compiled or generated as part of the [A] Project Activities, if any [list of reports can be added here].  Further, the Licensor shall have the right, upon the provision of reasonable advance written notice to the Authority and so long as the following action shall not, to the greatest extent practicable, interfere with the [A] Local Unit License, to inspect the [A] Local Unit Facilities during the Term of this [A] Local Unit License Agreement to ensure the Authority is complying with the terms hereof.

Section 3.5.
Restoration.
In the event the [A] Local Unit License under this [A] Local Unit License Agreement is revoked for any reason against the Authority, the Authority shall itself, or cause any other [A] Licensee or other entity to promptly restore the Local Unit Facilities to exactly (or better, as newer) the condition of such Local Unit Facilities immediately prior to the granting of the [A] Local Unit License hereunder, or to such other condition as shall be mutually agreeable to the Licensor and the Authority, provided that the costs of restoration where the revocation shall have been caused by the Licensor shall be paid for by the Licensor.  

Section 3.6.
Insurance.
Prior to accessing the Local Unit Facilities, the Authority shall deliver, or cause the Company performing [A] Project Activities on the [A] Local Unit Facilities, evidence of insurance of the Company in the coverage and amounts required under Article VII, Section 7.3 of the Company RFP, which is attached as a portion of Exhibit A-1 to the Company Lease Agreement, and as required by Sections 601 through 607 inclusive of the Company Lease Agreement, all such policies to be satisfactory to the Authority and the Licensor.  All certificates of insurance required hereunder shall name as additional insureds the Authority and the Licensor.  All such policies shall contain a provision whereby the same cannot be canceled or modified unless the Authority is given at least thirty (30) days prior written notice of such cancellation or modification.  

Section 3.7.
Revocation.

(a)
The parties expressly acknowledge that the [A] Local Unit License cannot be revoked (including deemed revocation situations where the [A] Local Unit Facilities are unavailable to allow the Company to perform [A] Project Activities due to damage, condemnation or otherwise, which are governed by clauses (ii), (iii)  and to the extent the circumstances giving rise to the deemed revocation are within the Licensor’s control, (iv) below, inclusive, and where time periods shall commence from the onset of the unavailability of the [A] Local Unit Facilities) once Bonds have been issued and are Outstanding, unless the Licensor satisfies clause (iv) below after complying with clause (i), and seeking to relocate pursuant to clauses (ii) and (iii) below:
(i)
The Licensor shall notify, in writing, the Licensee, the County, the Trustee and the Company that the Licensor intends to revoke its [A] Local Unit License for the [A] Local Unit Facilities, at least one (1) year prior to any such revocation; and
(ii)
The Licensor, working cooperatively with the Authority, shall seek to provide the Licensee, within such one (1) year period, with a substitute location for the [A] Renewable Energy Projects, with as similar physical conditions to the existing [A] Local Unit Facilities as is practicable, it being expressly understood that (A) the substitution shall not occur until the substitute [A] Renewable Energy Project on the [A] Local Unit Facilities is up and running so that none of the Authority, the Licensor, or the Company shall lose any electricity or SREC production during any transition period, and (B) the Licensor shall continue to pay all amounts due under this [A] Local Unit License Agreement during such period (including without limitation the amounts set forth in Section 5.1(c)(i) hereof) as if such attempted revocation were not occurring, regardless of whether Licensor continues to receive and utilize the electricity from the [A] Renewable Energy Projects located on, or as applicable in, the [A] Local Unit Facilities, all as contemplated hereby, during such period; and
(iii)
To the extent the Authority and the Company agree to such relocation within such period, as evidenced by a Certificate of an Authorized Officer of each of the Authority and the Company delivered to the Licensor, the Trustee, and the County, then (A) the Licensor shall pay for all costs of relocating the [A] Renewable Energy Projects on, or as applicable in, such new location (thereupon such new agreed upon location shall be deemed the new [A] Local Unit Facilities for all purposes of this [A] Local Unit License Agreement and the other Program Documents, and similarly, the new [A] Renewable Energy Projects on, or as applicable in, such new [A] Local Unit Facilities shall be deemed the new [A] Renewable Energy Projects for all purposes of this [A] Local Unit License Agreement and the other Program Document), including without limitation any relocation costs, re-installation costs, costs improving the condition of the new location to accept the [A] Renewable Energy Projects, and the fees and expenses of all Renewable Energy Program Interested Parties involved with any such relocation, and as applicable, their consultants, and (B) prospectively, after such relocation, the Licensor shall continue to pay all amounts due under this [A] Local Unit License Agreement for the remainder of the Term hereof (including without limitation the amounts set forth in Section 5.1(c)(i) hereof) and the parties shall be entitled to and obligated to perform, as applicable, the rights, duties, and obligations hereunder, as if such relocation never occurred, in which case clause (iv) of this Section 3.7(a) shall have no effect.
(iv)
To the extent the Authority and the Company do not agree to such relocation within such period (or alternatively, the Licensor has been unable to secure an acceptable alternative site within such period), as evidenced by a Certificate of an Authorized Officer of each of the Authority and the Company delivered to the Licensor, the Trustee, and the County, then Licensor shall pay (A) the Trustee an amount sufficient to pay the principal of, redemption premium, if any, and interest on all of the Outstanding Bonds allocable to the [A] Renewable Energy Projects (as determined by the Authority, in its sole discretion, based on the Projects funded by the proceeds of Bonds and the pro-rata share of all other Bond proceeds) or provision for payment thereof and thereon shall have been made in accordance with Article XII of the Bond Resolution, together with the fees and expenses of all Renewable Energy Program Interested Parties involved in effecting such prepayment, redemption, and/or defeasance, and as applicable, their consultants, and (B) the Company an amount that reimburses the Company, on a net present value basis, for (I) the value of all SRECs that would have been obtained and accrued to the benefit of the Company during the remainder of the then existing Term hereof, such value to be based on an objective standard of valuation acceptable to the Company and available at such time, as approved by the Authority, (II) any other revenues the Company would have received under the Program Documents through the remainder of the then existing Term had the [A] Renewable Energy Projects been operating at the [A] Local Unit Facilities for the remainder of such then existing Term, if any (other than the credit against its Basic Lease Payments for payments that would have been made by the Licensor under Section 5.1(c)(i) hereof, as the Company is already receiving that benefit through the payment to the Trustee contemplated by sub-clause (A) above, which payments shall be credited against the Company’s Basic Lease Payment obligations under the terms of the Program Documents) and (III) any penalties or other payments required to be made by or on behalf of the Company or its investors under the Code caused by an early revocation within any recapture period for any grants or tax benefits claimed by the Company relating to the [A] Renewable Energy Projects.
(b)
The Licensor shall not, except in respect of a deemed revocation pursuant to Section 3.7(c),  revoke the [A] Local Unit License prior to the expiration of the Term hereof, in accordance with Section 7.1 hereof, unless any such revocation notice in writing shall be delivered to the Authority and the other Renewable Energy Program Interested Parties to the effect that (i) the provisions of Section 3.7(a) hereof have been complied with, (ii) that no suitable site for relocating the [A] Renewable Energy Projects was found and/or approved in accordance with the terms of Section 3.7(a) hereof, and (iii) such notice is accompanied by immediately available funds in the amounts set forth in Section 3.7(a)(iv) hereof.
(c)
Any damage, taking, condemnation or otherwise of any [A] Local Unit Facility as a result of which such [A] Local Unit Facility is unavailable to allow the Company to perform its [A] Project Activities shall be deemed to be a revocation of the [A] Local Unit License by Licensor pursuant to Section 3.7(a) hereof.  

Section 3.8.
Material  Change to [A] Renewable Energy Projects Prior to Issuance of the Acceptance Certificates.


To the extent the Licensor requests a material change to the [A] Renewable Energy Projects prior to the issuance of the Acceptance Certificates, the Licensor shall notify, in writing, the Licensee, the County, the Trustee and the Company of any requests for such material changes.  To the extent the Authority and the Company agree to such material changes to the [A] Renewable Energy Projects (the “Revised [A] Renewable Energy Projects”), as evidenced by a Certificate of an Authorized Officer of each of the Authority and the Company delivered to the Licensor, the Trustee, and the County, the Licensor shall, prior to the Company undertaking the Revised [A] Renewable Energy Project, reimburse the Company for all costs incurred by the Company upon reliance of the [A] Renewable Energy Projects set forth on Exhibit B hereto.
Section 3.9.
Abandonment.


If any [A] Renewable Energy Project is abandoned by the Company pursuant to Section 4.6(e) of the Power Purchase Agreement, the obligations under this [A] Local Unit License Agreement assumed by the Company shall, as between the Company on the one hand and the Licensor and the Authority on the other hand, with respect to such [A] Renewable Energy Project, be deemed terminated and discharged.
ARTICLE IV

[A] DRAW PAPERS; [A] ACCEPTANCE CERTIFICATES; COSTS OF ISSUANCE

Section 4.1.
[A] Draw Papers.



(a)
The Authority shall cause the Company to (i) design, permit, acquire, construct, install, operate and maintain the [A] Renewable Energy Projects and (ii) design, permit, acquire, construct, renovate, and install the [A] Capital Improvement Projects, all (x) in accordance with the Plans and Specifications therefor that shall be approved by the Licensor in accordance with Section 501 of the Company Lease Agreement, (y) pursuant to Development Contracts entered into by the Company after review by the Licensor in accordance with Section 502 of the Company Lease Agreement, and (z) otherwise as set forth in the Company Documents.  

(b)
The Authority shall issue the Series 2011 Bonds to finance, among other things, the [A] Renewable Energy Projects and the [A] Capital Improvement Projects.  The Authority may, in its sole discretion, but only upon the prior written consent of the Company provided in its sole discretion, issue any other Series of Bonds to finance any Completion Project relating to the [A] Renewable Energy Projects or the [A] Capital Improvement Projects, if necessary, desirable or convenient, as determined by the Authority in its sole discretion.
(c)
The Authority shall cause the Company to submit, from time to time, to the Licensor, with a copy to the Authority, the [A] Draw Papers, in substantially the form attached as Exhibit C to the Company Lease Agreement and Exhibit D hereto, executed by the Company, for the Cost of (i) the design, permitting, acquisition, construction, installation, operation, and maintenance of the [A] Renewable Energy Projects and (ii) the design, permitting, acquisition, construction, renovation, and, installation of the [A] Capital Improvement Projects.  The Licensor shall promptly review the [A] Draw Papers to determine that the statements set forth therein are true, accurate and complete.  Upon completion of such review, and no later than three (3) Business Days after receipt of the [A] Draw Papers from the Company, the Licensor shall execute the acknowledgment form to such [A] Draw Papers where indicated, and promptly forward the original of such [A] Draw Papers to the Trustee, with copies sent to the Company and the Authority.

(d)
Notwithstanding anything to the contrary herein or in any Program Document, the Licensor may delegate to the [A] Construction Manager the Licensor’s rights to review, acknowledge, accept, execute and deliver any [A] Draw Papers, which delegation shall be conclusively evidenced by the Licensor’s filing of a Certificate of an Authorized Officer of the Licensor to such effect with the Trustee, with copies to the Authority, the Company, and the [A] Construction Manager; provided, however, that any such delegation shall not absolve the Licensor from any obligations with respect thereto, including the timeliness requirements set forth herein.  By the Licensor’s authorization, execution and delivery of this [A] Local Unit License Agreement, the Licensor shall not require any further government approvals, including that of its governing body, in order to cause an Authorized Officer of the Licensor either to (i) review, acknowledge, accept, execute and deliver any [A] Draw Papers or (ii) delegate any such action to the [A] Construction Manager.

(e)
Notwithstanding anything to the contrary herein or in any Program Document, the Authority may delegate to the [A] Construction Manager the Authority’s rights to acknowledge, as to form only, and on such basis, execute and deliver any [A] Draw Papers to the [A] Construction Manager, which delegation shall be conclusively evidenced by the Authority’s filing of a Certificate of an Authorized Officer of the Authority to such effect with the Trustee, with copies to the Company, the Licensor, and the [A] Construction Manager; provided, however, that any such delegation shall not absolve the Authority from any obligations with respect thereto, including the timeliness requirements set forth herein.  By the Authority’s authorization, execution and delivery of this [A] Local Unit License Agreement, the Authority shall not require any further government approvals, including that of its governing body, in order to cause an Authorized Officer of the Authority either to (i) acknowledge, as to form only, and on such basis, execute and deliver any [A] Draw Papers or (ii) delegate any such action to the [A] Construction Manager.


Section 4.2.
[A] REP Acceptance Certificate Relating to the [A] Renewable Energy Projects.

(a)
When the Company has determined that all of the [A] Renewable Energy Projects have been designed, acquired, constructed, and installed in accordance with the Plans and Specification and the [A] Interconnection Agreement has been duly authorized, executed and delivered (by or among such parties that may include the Licensor), the Authority shall cause the Company to submit to the Licensor, with a copy to the Authority, the [A] REP Acceptance Certificate applicable to such [A] Renewable Energy Projects duly executed by an Authorized Officer of the Company, in substantially the form of Exhibit B-1 to the Company Lease Agreement and Exhibit E-1 hereto.

(b)
The Licensor shall promptly review the form [A] REP Acceptance Certificate applicable to the [A] Renewable Energy Projects received from the Company to determine that the statements set forth therein are true, accurate and complete.  The Licensor shall promptly contact the Company to clarify or otherwise change the [A] REP Acceptance Certificate to a form acceptable to Licensor. Upon completion of such review and if applicable, clarification process or discussion with the Company, and no later than five (5) Business Days after receipt of the [A] REP Acceptance Certificate from the Company in a form acceptable to the Licensor, the Licensor shall execute the acknowledgment form to such [A] REP Acceptance Certificate where indicated, and promptly forward the original of such [A] REP Acceptance Certificate to the Trustee, with copies sent to the Company and the Authority.

(c)
Notwithstanding anything to the contrary herein or in any Program Document, the Licensor may delegate to the [A] Construction Manager the Licensor’s rights to review, acknowledge, accept, execute and deliver the [A] REP Acceptance Certificate to the [A] Construction Manager, which delegation shall be conclusively evidenced by the Licensor’s filing of a Certificate of an Authorized Officer of the Licensor to such effect with the Trustee, with copies to the Authority, the Company, and the [A] Construction Manager; provided, however, that any such delegation shall not absolve the Licensor from any obligations with respect thereto, including the timeliness requirements set forth herein.  By the Licensor’s authorization, execution and delivery of this [A] Local Unit License Agreement, the Licensor shall not require any further government approvals, including that of its governing body, in order to cause an Authorized Officer of the Licensor either to (i) review, acknowledge, accept, execute and deliver the [A] REP Acceptance Certificate or (ii) delegate any such action to the [A] Construction Manager.

(d)
Notwithstanding anything to the contrary herein or in any Program Document, the Authority may delegate to the [A] Construction Manager the Authority’s rights to acknowledge, as to form only, and on such basis, execute and deliver the [A] REP Acceptance Certificate, which delegation shall be conclusively evidenced by the Authority’s filing of a Certificate of an Authorized Officer of the Authority to such effect with the Trustee, with copies to the Company, the Licensor, and the [A] Construction Manager; provided, however, that any such delegation shall not absolve the Authority from any obligations with respect thereto, including the timeliness requirements set forth herein.  By the Authority’s authorization, execution and delivery of this [A] Local Unit License Agreement, the Authority shall not require any further government approvals, including that of its governing body, in order to cause an Authorized Officer of the Authority either to (i) acknowledge, as to form only, and on such basis, execute and deliver the [A] REP Acceptance Certificate or (ii) delegate any such action to the [A] Construction Manager.


Section 4.3.
[A] CIP Acceptance Certificate Relating to the [A] Capital Improvement Projects.


 (a)
When the Company has determined that all of the [A] Capital Improvement Projects have been designed, acquired, constructed, renovated, and installed in accordance with the Plans and Specification, the Authority shall cause the Company to submit to the Licensor, with a copy to the Authority, the [A] CIP Acceptance Certificate applicable to such [A] Capital Improvement Projects duly executed by an Authorized Officer of the Company, in substantially the form of Exhibit B-2 to the Company Lease Agreement and Exhibit E-2 hereto.


(b)
The Licensor shall promptly review the form [A] CIP Acceptance Certificate applicable to the [A] Capital Improvement Projects received from the Company to determine that the statements set forth therein are true, accurate and complete.  The Licensor shall promptly contact the Company to clarify or otherwise change the [A] CIP Acceptance Certificate to a form acceptable to Licensor. Upon completion of such review and if applicable, clarification process or discussion with the Company, and no later than five (5) Business Days after receipt of the [A] CIP Acceptance Certificate from the Company in a form acceptable to the Licensor, the Licensor shall execute the acknowledgment form to such [A] CIP Acceptance Certificate where indicated, and promptly forward the original of such [A] CIP Acceptance Certificate to the Trustee, with copies sent to the Company and the Authority.
(c)
Notwithstanding anything to the contrary herein or in any Program Document, the Licensor may delegate to the [A] Construction Manager the Licensor’s rights to review, acknowledge, accept, execute and deliver the [A] CIP Acceptance Certificate, which delegation shall be conclusively evidenced by the Licensor’s filing of a Certificate of an Authorized Officer of the Licensor to such effect with the Trustee, with copies to the Authority, the Company, and the [A] Construction Manager; provided, however, that any such delegation shall not absolve the Licensor from any obligations with respect thereto, including the timeliness requirements set forth herein.  By the Licensor’s authorization, execution and delivery of this [A] Local Unit License Agreement, the Licensor shall not require any further government approvals, including that of its governing body, in order to cause an Authorized Officer of the Licensor either to (i) review, acknowledge, accept, execute and deliver the [A] CIP Acceptance Certificate or (ii) delegate any such action to the [A] Construction Manager.

(d)
Notwithstanding anything to the contrary herein or in any Program Document, the Authority may delegate to the [A] Construction Manager the Authority’s rights to acknowledge, as to form only, and on such basis, execute and deliver the [A] CIP Acceptance Certificate, which delegation shall be conclusively evidenced by the Authority’s filing of a Certificate of an Authorized Officer of the Authority to such effect with the Trustee, with copies to the Company, the Licensor, and the [A] Construction Manager; provided, however, that any such delegation shall not absolve the Authority from any obligations with respect thereto, including the timeliness requirements set forth herein.  By the Authority’s authorization, execution and delivery of this [A] Local Unit License Agreement, the Authority shall not require any further government approvals, including that of its governing body, in order to cause an Authorized Officer of the Authority either to (i) acknowledge, as to form only, and on such basis, execute and deliver the [A] CIP Acceptance Certificate or (ii) delegate any such action to the [A] Construction Manager.


Section 4.4.
Costs of Issuance.


The Authority shall make available to the Licensor the moneys on deposit in the Costs of Issuance Account of the Administrative Fund held by the Trustee for payment of all Costs of Issuance incurred on behalf of the Licensor, as relayed by the Licensor to the Authority in writing prior to the issuance of the Series 2011 Bonds, in the manner provided herein and in the Bond Resolution.  In order to requisition funds for payment or reimbursement of such Costs of Issuance, the Licensor shall submit to the Authority and the Trustee a duly authorized, executed and delivered Certificate of an Authorized Officer of the Licensor, acknowledged as to form only by the Authority, substantially in the form of Exhibit F hereto.
ARTICLE V

POWER PURCHASE AGREEMENT


Section 5.1.
Power Purchase Agreement.

(a)
The Authority shall enter into the Power Purchase Agreement, if not contemporaneously herewith, on such terms and conditions as shall be approved by the Licensor, which approval shall not be unreasonably withheld or delayed, and which approval shall be dispositively evidenced by the Licensor’s acknowledgement of the terms thereof as part of the Power Purchase Agreement, including all amendments or supplements thereto that would have a material affect on the Licensor, it being expressly understood that any such amendment having no material affect other than (x) on the Authority, (y) one or more of the other Series 2011 Local Units, or (z) some other third party shall not require the acknowledgment of the Licensor.
(i)
Unless the Licensor specifically acknowledges terms and conditions other than the following, the Power Purchase Agreement shall provide, at a minimum, (A) for the sale of electricity conforming to the parameters set forth in subsection (c)(i) below, and (B) for a minimum fifteen (15) year term, unless extended in accordance with subsection (b) below; and 
(ii)
Although the following related matters need not be set forth in the Power Purchase Agreement, the Authority shall cause such terms to be provided for in the Company Lease Agreement or other Company Documents, which may, to the extent desirable, include the Power Purchase Agreement:  (A) the Licensor’s fair market value purchase option set forth in subsection (d) below, and (B) the removal of the [A] Renewable Energy Projects and restoration of the [A] Local Unit Facilities matters set forth in subsection (e) below.
(b)
The Power Purchase Agreement shall not be extended beyond its original fifteen (15) year term, regardless of whether permitted by the original terms of the Power Purchase Agreement, or by an amendment thereof or supplement thereto, without the express written consent of the Licensor, which consent shall not be unreasonably withheld, but which consent shall not be forthcoming unless any such extension is allowable under applicable law.  To the extent an amendment or supplement of the Power Purchase Agreement is required to effect such an extension, such Licensor consent shall be dispositively evidenced if set forth in the Licensor’s acknowledgement of the terms of any such amendment thereto or supplement thereof as part of the Power Purchase Agreement.

(c)
The Authority hereby assigns to the Licensor and the Licensor hereby assumes (and to the extent any such Power Purchase Agreement shall be entered into subsequent to the date of authorization, execution and delivery of this [A] Local Unit License Agreement, such assignment shall take effect immediately upon the authorization, execution and delivery of the Power Purchase Agreement) all of its rights, duties and obligations under the Power Purchase Agreement, insofar as it relates to the Licensor or the applicable Series 2011 Local Unit, subject to the proviso below, including without limitation the rights and obligations to purchase power from the Company thereunder from the [A] Local Unit Facilities, all in accordance with  the terms and conditions set forth in the Power Purchase Agreement; provided however that such assignment shall and hereby does specifically exclude (I) any rights specifically reserved under the Power Purchase Agreement to the Authority, if any, and (II) the Local Unit License and the other rights being assigned by the Authority to the other Series 2011 Local Units with respect to their Local Unit Facilities under their respective Local Unit License Agreements.  
(i)
Specifically, without limitation, upon the Licensor’s acknowledgment of the Power Purchase Agreement, as assignee of such Authority interests contemplated by this subsection (c), the Licensor shall and hereby does agree, during the Term for so long as the Power Purchase Agreement shall be in effect, to purchase the electricity generated by the [A] Renewable Energy Projects located on, or as applicable, in the [A] Local Unit Facilities from the Company for the price established under the Power Purchase Agreement (including any escalators set forth therein), and the Licensor shall pay the Trustee directly, on behalf of the Company (unless the Licensor receives a written notice from the Authority to the effect that the Company has prepaid all of the Series 2011 Bonds and that the Lessee has delivered the required Certificate of an Authorized Officer of the Lessee pursuant to Sections 402(a)(iii) and 703(b)(iii) of the Company Lease Agreement, in which case the Licensor shall pay either (i) the Company, or (ii) a third-party at the direction of the Company), for any such electricity, upon the terms set forth in the Power Purchase Agreement.  Such terms include, without limitation, the payment by the Licensor of the PPA Price on or before the Commencement Date, (as such terms are defined in the Power Purchase Agreement), all as set forth in Section 3.5 (including any adjustments referenced therein) and Exhibit B of the Power Purchase Agreement. The Licensor shall make such payments in full and on time, without regard to set-off or any other rights it might assert against the Authority, the Company or the Trustee for any reason, which rights against the Authority, the Company and the Trustee are hereby waived by the Licensor.
 



(d)
Subject to Section 5.2 hereof, upon the expiration of the Power Purchase Agreement (without or after one or more extensions to the extent permissible under applicable law), the Authority shall cause the Company Documents to include provisions (i) giving the Licensor or the Authority, at the direction of the Licensor, as applicable, an option to purchase the [A] Renewable Energy Projects installed on or, as applicable, in the [A] Local Unit Facilities, which option shall remain outstanding for a period of no fewer than thirty (30) days, (ii) for a purchase price equal to the then existing Fair Market Value (as defined in the Power Purchase Agreement) of the [A] Renewable Energy Projects, such Fair Market Value to be determined in accordance with Section 3.7(b) of the Power Purchase Agreement which determination of Fair Market Value shall take into account all the facts and circumstances of the marketplace for such [A] Renewable Energy Projects at such time, including without limitation, its continued operation and maintenance costs, its technological feasibility, as compared to then existing alternatives, and its continued utility to the Licensor, and (iii) to the effect that upon the exercise of any such Fair Market Value option by the Licensor, the removal and restoration obligations set forth in subsection (e) below shall be of no further effect, unless the Company or their agents have damaged the Licensor’s Local Unit Facility from the Company’s operation and maintenance of such Renewable Energy Projects, in which case the restoration obligations shall remain in effect.  The purchase price for any such Fair Market Value purchase is not contemplated in the sizing of the Bonds, and the Licensor shall be solely obligated to finance and pay (or pay out of available funds) such purchase price to or on behalf of the Company; provided, however, that to the extent practicable, the Authority shall determine whether it can assist the Licensor with the funding of any such Fair Market Value purchase through the issuance of bonds, notes or other obligations of the Authority, if so requested by the Licensor at such time, and if practicable, the Authority shall provide such Fair Market Value purchase funds to the Licensor at terms that are consistent with then existing current market conditions.


(e)
Upon the expiration of the Power Purchase Agreement (without or after one or more extensions to the extent permissible under applicable law), and to the extent the Licensor foregoes its right to exercise its Fair Market Value option set forth in subsection (d) above or, as applicable, its purchase option set forth in Section 5.2 below, the Authority shall cause the Company Documents to include provisions to the effect that the Company, or any other [A] Licensees, as applicable, shall be obligated to (i) remove, within a reasonable period of time, the [A] Renewable Energy Projects from the [A] Local Unit Facilities at the sole cost and expense and effort of the Company or any such other [A] Licensees, and (ii) restore, within a reasonable period of time, the [A] Local Unit Facilities, as improved by the [A] Capital Improvement Projects, to the condition prior to the installation of the [A] Renewable Energy Projects, reasonable wear and tear excepted, it being expressly understood by the Parties that the Local Unit shall expend no effort or cost in any such removal or restoration, but shall, to the extent practical, provide such assistance as shall be necessary, desirable or convenient to effect such removal and restoration, and the [A] Local Unit License shall not expire until such removal and restoration shall have been completed, and the Licensor issues a written certificate of an Authorized Officer of the Licensor to such effect to the Authority.

Section 5.2.
Substitute Power Purchase Price.



(a)
To the extent the Company causes an Event of Default to occur as defined under the Company Lease Agreement prior to the expiration of its original fifteen (15) year term, or any subsequent period of extension, and the nature of such Event of Default (including, without limitation, the failure of the Company to make all Basic Lease Payments thereunder on time and in full) causes the termination of the Company Lease Agreement and the Power Purchase Agreement, this [A] Local Unit License Agreement shall continue in full force and effect, with the following changes, which shall not require amendment or supplement hereof or hereto, but which changes shall be in place automatically upon the termination of the Company Lease Agreement and the Power Purchase Agreement:


(i)
As Section 5.1(c)(i) hereof controls the purchase and payment by the Licensor for electricity generated from its [A] Renewable Energy Projects so long as the Power Purchase Agreement is in effect, upon the early termination of the Power Purchase Agreement for the reasons set forth above in subsection (a), the Licensor shall and hereby does agree, during the remainder of the Term, to purchase the electricity generated by the [A] Renewable Energy Projects located on, or as applicable, in the [A] Local Unit Facilities from the Authority, as owner of the [A] Renewable Energy Projects, for the same price previously established under the prior Power Purchase Agreement (including any escalators set forth therein, the “Gross Substitute Power Purchase Price”), and the Licensor shall pay the Authority directly for any such electricity, or alternatively, the Authority may direct the Licensor to pay all or a portion of such Gross Substitute Power Purchase Price, less the amounts set forth in clauses (ii) and (iii) below (after taking into account such payments in clauses (ii) and (iii) below, the “Net Substitute Power Purchase Price”) (A) to or on behalf of the County Security Provider, as part of the Reimbursement Collateral to the extent a County Security Agreement is then in place and the County Security has fully reimbursed the County for payments under its County Guaranty, or (B) if such conditions are not fulfilled, to the Trustee, on behalf of the County for deposit in the County Security Fund, as the case may be, or (C) as otherwise set forth in a Certificate of an Authorized Officer of the Authority.  The Licensor shall make all such payments in full and on time, without regard to set-off or any other rights it might assert against the Authority, the County, the Trustee or any other person or entity for any reason, which rights against such persons or entities, if any, are hereby waived by the Licensor;


(ii)
The Licensor acknowledges that a portion of the Gross Substitute Power Purchase Price may be retained by the Authority as payment of its annual Administrative Fee previously payable by the Company as an Additional Lease Payment under the Company Lease Agreement;
(iii)
The Licensor acknowledges that upon the termination of the Company Lease Agreement, the Authority may determine, under the Act, in accordance with all other applicable law, and in its sole discretion, to select an entity to operate and maintain the [A] Renewable Energy Projects for the balance of the Term to the same extent as previously required in the Company Lease Agreement, or any performance bond required under the Company RFP and/or the Power Purchase Agreement, as the case may be, and the Licensor further acknowledges, that upon the written direction of the Authority and at the Authority’s sole discretion, a portion of the Gross Substitute Power Purchase Price shall be paid over or directed to the payment of such firm(s) rendering such services, if so required by the terms of any agreement between the Authority and such entity so rendering such services, the terms of which such agreement shall be automatically acceptable to the Licensor, without any further act, if the terms of any such agreement are in fact so within the parameters of the applicable Company Lease Agreement, the Company Service Agreement, or any performance bond required under the Company RFP and/or the Power Purchase Agreement; and

(iv)
Notwithstanding Section 5.1(d) hereof, due to the termination of the Company Lease Agreement, and the Company’s extinguishment of any interest in and to the [A] Renewable Energy Projects, unless a replacement person or entity and agreements are in place immediately prior to the expiration of the Term hereof, at such time the Licensor shall be entitled to acquire all of the Authority’s right, title and interest in and to the [A] Renewable Energy Projects for the purchase price of $1, which shall be full and complete consideration for the acquisition thereof.

ARTICLE VI
EVENT OF DEFAULT
Section 6.1.
Default; Event of Default.
 


(a)
If any of the following events occurs and is continuing, it is hereby defined as and declared to be and to constitute an “Authority Event of Default” under this [A] Local Unit License Agreement:

(i)
the Authority or any other [A] Licensee shall default in the performance or observance of any of the duties, covenants, obligations, agreements or conditions on the part of the Authority or any other [A] Licensee to be performed or observed under this [A] Local Unit License Agreement, which default shall continue for thirty (30) days after written notice specifying such default and requiring the same to be remedied shall be given to the Authority by the Licensor; provided, however, that if any above default be such that it is correctable,  but cannot be so corrected within such thirty (30) day period, it shall not constitute an Authority Event of Default if (A) corrective action is instituted by or on behalf of the Authority or any other [A] Licensee within such thirty (30) day period, (B) such corrective action is diligently pursued until such default is corrected, and (C) the Licensor is kept informed of the progress of such corrective action by the Authority no less frequently than once a week.

(b)
If any of the following events occurs, it is hereby defined as and declared to be and to constitute a “Licensor Event of Default” under this [A] Local Unit License Agreement:


(i)
The Licensor shall either fail to make payments pursuant to Section 5.1 or 5.2 hereof, which default shall continue for forty-five (45) days after the date payments are due under an invoice referred to in Section 6.4 of the Power Purchase Agreement, or the Licensor shall revoke (including the deemed revocation situations as described in Section 3.7(c) that are within the Licensor’s control)  the [A] Local Unit License pursuant to Section 3.7(b) hereof, but shall have failed to provide funds to pay or otherwise caused (or been the beneficiary of some source having caused) the payment of (A) the principal of, redemption premium, if any, and interest on all of the Outstanding Bonds or caused (or been the beneficiary of some source having caused) provision for payment thereof and thereon shall have been made in accordance with Article XII of the Bond Resolution and (B) the other amounts contemplated by Section 3.7(a)(iv) hereof;


(ii)
the Licensor shall default in the performance or observance of any of the duties, covenants, obligations, agreements or conditions on the part of the Licensor to be performed or observed under this [A] Local Unit License Agreement or the Power Purchase Agreement, which default shall continue for thirty (30) days after written notice specifying such default and requiring the same to be remedied shall be given to the Licensor by the Authority or a Licensee; provided, however, that if any above default be such that it is correctable,  but cannot be so corrected within such thirty (30) day period, it shall not constitute a Licensor Event of Default if (A) corrective action is instituted by or on behalf of the Licensor within such thirty (30) day period, (B) such corrective action is diligently pursued until such default is corrected, and (C) the Authority is kept informed of the progress of such corrective action by the Licensor no less frequently than once a week.

Section 6.2.
Remedies.
 

(a)
In the case of an Authority Event of Default, unless liquidated damages are specifically set forth herein, the Licensor may pursue any available remedy at law or in equity or by statute to enforce the rights of the Licensor under this [A] Local Unit License Agreement.
(b)
In the case of a Licensor Event of Default of the type set forth in Section 6.1(b)(i) hereof, the Authority shall be entitled, as liquidated damages for such Licensor Event of Default hereunder, payment from or on behalf of the Licensor in the amount necessary to pay, through the first available redemption date, all of the principal of, redemption premium, if any, and interest on all of the Outstanding Bonds, or otherwise cause provision thereof and thereon to be made in accordance with Article XII of the Bond Resolution.  Such liquidated damages amount shall be payable by the Licensor to the Authority or at its direction the Trustee, at the times required by the Authority or as applicable the Trustee, and shall be a non-exclusive remedy (see subsection (c) below).  It is expressly understood that any such amount owing shall not be subject to set-off or any other defense to non-payment, any of which defenses the Licensor hereby waives.  
Further in the case of a Licensor Event of Default of the type set forth in Section 6.1(b)(i) hereof, the Authority shall be entitled, as liquidated damages for such Licensor Event of Default hereunder, to payment from or on behalf of the Licensor in the amount necessary to pay the other amounts contemplated by Section 3.7(a)(iv) hereof.  Such additional amounts shall be promptly paid by the Authority to the Company, but only to the extent the Company has not caused either an Event of Default, or a default, which event after the occurrence of time will become an Event of Default, as defined in and contemplated by any of the Company Documents. It is expressly understood that any such amount owing shall not be subject to set-off or any other defense to non-payment, any of which defenses the Licensor hereby waives.  

(c)
In the case of a Licensor Event of Default of the type set forth in Section 6.1(b)(i) or (ii) hereof, the Authority may pursue any available remedy at law or in equity or by statute to enforce the rights of the Authority under this [A] Local Unit License Agreement.

Section 6.3.
Remedies Generally.

(a)
Upon the cure of an Event of Default by or on behalf of the defaulting party, and the acceptance thereof in writing by the non-defaulting party delivered to the defaulting party, this [A] Local Unit License Agreement shall continue for the duration of the Term hereof, as if such Event of Default shall never have occurred.


(b)
No right or remedy by the terms of this [A] Local Unit License Agreement conferred upon or reserved to the non-defaulting party is intended to be exclusive of any other right or remedy, but each and every such right or remedy shall be cumulative and shall be in addition to any other right or remedy given to such non-defaulting party hereunder or now or hereafter existing at law or in equity or by statute.  The assertion or employment of any right or remedy shall not prevent the concurrent or subsequent assertion or employment of any other right or remedy.


(c)
No delay or omission to exercise any right or remedy accruing upon any Event of Default shall impair any such right or remedy or shall be construed to be a waiver of any such Event of Default or acquiescence therein, and every such right or remedy may be exercised from time to time and as often as may be deemed expedient.


(d)
No waiver of any Event of Default hereunder shall extend to or shall affect any subsequent Event of Default or shall impair any rights or remedies consequent thereon.

(e)
Any delay in completion of the [A] Projects due to a Licensor Event of Default shall extend the time periods relating to such [A] Projects until cured, including without limitation the requirement that the Company complete all Projects, including the [A] Projects, by _____________, all in accordance with the terms of the Program Documents.
ARTICLE VII

MISCELANEOUS

Section 7.1
Term.


(a)
This [A] Local Unit License Agreement shall commence on the day of authorization, execution and delivery hereof by both parties.

(b)
This [A] Local Unit License Agreement and the [A] Local Unit License granted herein shall terminate against the Authority, after which date all [A] Project Activities shall cease, upon the first to occur of any of the following, none of which shall be considered an Event of Default hereunder:

(i)
(A) The revocation of the [A] Local Unit License pursuant to Section 3.7(b) or (c) hereof, (B) as applicable, (I) to the extent Bonds are Outstanding, all of the Bonds shall have been paid in full by or on behalf of the Licensor, or provision for the payment thereof shall have been made by or on behalf of the Licensor in accordance with Article XII of the Bond Resolution, or (II) to the extent Bonds are no longer Outstanding, all of the amounts paid by the County Security Provider under the County Security shall have been reimbursed by or on behalf of the Licensor, and all of the amounts paid by the County under the County Guaranty shall have been reimbursed, if not from a draw on the County Security, from amounts paid by or on behalf of the Licensor and (C) the other amounts contemplated by Section 3.7(a)(iv) hereof shall have been paid; 
 (ii)
The Power Purchase Agreement shall have expired at the end of its stated fifteen (15) year term or any term of renewal under applicable law, as contemplated by Section 5.1(a)(i)(B) hereof, and the [A] Renewable Energy Projects shall have been removed from the [A] Local Unit Facilities by or on behalf of the Company, the Authority or any of their agents, at the sole cost of the Company or otherwise, but not at the cost of the Licensor;

(iii)
The fair market value purchase by the Licensor of the [A] Renewable Energy Projects from the Company in accordance with Section 5.1(a)(ii)(A) hereof; or
(iv)
The nominal consideration purchase by the Licensor of the [A] Renewable Energy Projects from the Authority in accordance with Section 5.2(a)(iv) hereof.


(c)
The “Term” of this [A] Local Unit License Agreement shall be from the date of commencement hereof in accordance with subsection (a) above, until the date of termination hereof in accordance with subsection (b) above.

(d)
Upon expiration of the Term of this [A] Local Unit License Agreement, none of the Licensor, the Authority, nor any other [A] Licensees shall have any further rights, duties or obligations with respect to the [A] Local Unit License contemplated hereby, which  shall thereupon cease and be rendered null and void from such point forward.  

Section 7.2.
Assignment.
The Authority shall not assign this [A] Local Unit License Agreement without the express written consent of the other parties hereto and, to the extent not in default under the Company Documents, the Company; provided, however, the other parties expressly acknowledge that the Authority intends to permit the [A] Licensees to gain access under the [A] Local Unit License created hereunder to the Local Unit Facilities in accordance with the terms hereof, through whatever reasonable means acceptable to the Authority, including without limitation an assignment of the Authority’s rights hereunder through the Company Documents, any other Program Document, or any other agreement to which the Authority shall be a party, as applicable.  

Section 7.3.
Notices.
Unless otherwise provided in writing, any notices to be given or to be served upon any party hereto, or any other documents to be delivered to any Renewable Energy Program Interested Party, all in connection with this [A] Local Unit License Agreement, must be in writing and may be delivered personally, by telecopy, by e-mail, or by overnight, certified or registered mail.  If such notice or document is delivered by certified or registered mail, it shall be deemed to have been given and received forty-eight (48) hours after a registered or certified letter containing such notice, postage prepaid, is deposited in the United States mail.  If such notice or document is delivered by telecopy or e-mail, a hard copy of such notice or document shall be sent by certified or registered mail, although such notice or document shall be deemed to have been delivered upon receipt of the telecopy or e-mail by such party or other Renewable Energy Program Interested Party.  If such notice is given or document is delivered otherwise, it shall be deemed to have been given or delivered, as applicable, when delivered to and received by the party or other Renewable Energy Program Interested Party to whom it is addressed.  Such notice or document shall be given to the parties or other Renewable Energy Program Interested Party at their following respective addresses or at such other address as any party or other Renewable Energy Program Interested Party may hereafter designate to the other parties hereto in writing:


(a)
Licensor:

[A]



With a copy to:
[ Licensor’s Counsel]


(b)
Authority:

The Morris County Improvement Authority






P.O. Box 900

Morristown, NJ 07963-0900





Attention: John Bonanni, Chairman





jbonanni@co.Morris.nj.us


With a copy to:
Stephen B. Pearlman, Esq.





Inglesino, Pearlman, Wyciskala & Taylor, LLC





600 Parsippany Road, Suite 204





Parsippany, New Jersey 07054





Email: spearlman@iandplaw.com

(c)
Trustee:

U.S. Bank National Association





21 South Street, 3rd Floor






Morristown, NJ 07960


With a copy to:

(d)
Company:           
[COMPANY]




[COMPANY ADDRESS]

With a copy to:


(e)
Construction Manager:Jessica Vogel, CBCP






Birdsall Services Group






1101 Laurel Oak Road, Suite 160






Vorhees, NJ  08043






Email: jvogel@birdsall.com



With a copy to:
Joseph Santati






Gabel Associates






417 DenisonSt.






Highland Park, NJ  08904  






Email: 
joseph.santaiti@gabelassociates.com

Section 7.4.
Successors and Assigns.
This [A] Local Unit License Agreement shall inure to the benefit of and be binding upon the parties and acknowledgment parties hereto, and their respective successors and/or assigns.


Section 7.5.
Entire Agreement; Third Party Beneficiaries and Obligors.
This [A] Local Unit License Agreement contains the entire agreement among the parties and may not be modified, amended, altered or cancelled except upon the prior express written consent of the parties hereto.  This [A] Local Unit License Agreement and the duties and obligations contained herein shall be solely for the benefit of the parties hereto and, where specifically provided herein, the Company and the other [A] Licensees, which upon commencing any action contemplated hereunder, shall automatically also constitute third-party obligors hereunder.  

Section 7.6.
Governing Law.
This [A] Local Unit License Agreement shall be governed by the laws of the State without regard to principles of conflicts of laws thereunder.

Section 7.7.
Severability.
If any provision of this [A] Local Unit License Agreement shall be held or deemed to be or shall, in fact, be illegal, inoperative or unenforceable, the same shall not affect any other provision or provisions herein contained or render the same invalid, inoperative or unenforceable to any extent whatever.  To the extent any provision of this [A] Local Unit License Agreement conflicts with the provisions of any other Program Document, the parties and acknowledgment parties hereto expressly acknowledge that the provisions of this [A] Local Unit License Agreement shall control.


Section 7.8.
Counterparts.
This [A] Local Unit License Agreement may be signed in any number of counterparts with the same effect as if the signatures thereto and hereto were upon the same instrument.

Section 7.9.
Effective Date.
This [A] Local Unit License Agreement shall be effective as of the date hereof and shall terminate in accordance with the provisions hereof, including Section 7.1 hereof.
Section 7.10.
Waiver of Sovereign Immunity.
For the purposes of this [A] Local Unit License Agreement, each of the Authority and the Licensor acknowledge and agree that (a) its execution and delivery of this [A] Local Unit License Agreement and (b) its performance of the actions contemplated by this [A] Local Unit License Agreement, constitute private and commercial acts rather than public or governmental acts.  To the extent that, in any jurisdiction, the Authority or the Licensor in respect of itself or its assets, properties or revenues, shall be entitled to any immunity from suit, from the jurisdiction of any court, from attachment prior to judgment, from attachment in aid of execution of judgment, from execution, or enforcement of a judgment, or from any other legal or judicial process or remedy, such party hereby (i) expressly and irrevocably agrees not to claim or assert, and expressly and irrevocably waives, any such immunity to the fullest extent permitted by the laws of such jurisdiction and (ii) consents generally to the giving of any relief or the issue of any process in connection with any proceeding.
[ The Remainder of this Page is Intentionally Left Blank - Signature Page to Follow ]


IN WITNESS WHEREOF, the parties hereto have each caused this [A] Local Unit License Agreement to be fully authorized, executed and delivered in its name and on its behalf by its Authorized Officers, and have caused its seal to be hereunto duly affixed and attested, on or as of the day first above written.

[SEAL]

THE MORRIS COUNTY IMPROVEMENT AUTHORITY, as Licensee
By:________________________________

John Bonanni, Chairman
ATTEST: 

By: ________________________________


Christina Ramirez, Secretary

[SEAL]

[____________________], as Licensor
By:________________________________
Authorized Representative

ATTEST: 

By: ________________________________

Authorized Representative
Acknowledgment and Acceptance Page to Follow

The terms and conditions of this [A] Local Unit License Agreement are hereby acknowledged and accepted by the following acknowledgment party, this ____ day of August, 2011.

[COMPANY]
By:  



By: __________________________



Name:




Title:

STATE OF NEW JERSEY 
)





) ss.:

COUNTY OF SUSSEX)
 

 


On this __ day of August, 2011, before me, a Notary Public in and for said County and State, personally appeared _____________, known to me (or proved to me on the basis of satisfactory evidence) to be the Chairman of the Authority, that executed the within instrument, and known to me to be the person who executed the within instrument on behalf of said Authority.

 

 


_____________________________

   
              Notary Public

STATE OF NEW JERSEY 
)





) ss.:

COUNTY OF SUSSEX)
 

 

On this __ day of August, 2011, before me, a Notary Public in and for said County and State, personally appeared ______________ known to me (or proved to me on the basis of satisfactory evidence) to be the _______________ of the within Series 2011 Local Unit, that executed the within instrument, and known to me to be the person who executed the within instrument on behalf of said Company.

 

 


_____________________________

   
              Notary Public

  EXHIBIT A

Morris County Improvement Authority

not to exceed $50,000,000 aggregate principal amount of 

County of Sussex Guaranteed Renewable Energy Program Lease Revenue [Notes] Bonds, Series 2011 (Federally Taxable)

Series 2011 Local Unit List of Local Unit Facilities
a.
Series 2011 Municipal Local Units

(i)
Fredon Township (http://www.twp.fredon.nj.us/)


(A)
Civic Center (Roof 61.18 kW)

436 Route 94


Fredon, NJ

(ii)
Town of Newton (http://www.newtontownhall.com/)

(A)
DPW Complex (Roof 73.37 kW)

39 Trinity Street


Newton, NJ


(B)
Wastewater Treatment Plant (Rack 109.48 kW)

Townsend Street


Newton, NJ

b.
Series 2011 Board of Education Local Units

(i)
Byram Township School District (http://www.byramschools.org/)

(A)
Byram Lakes Elementary School (Roof 38.41 kW)

11 Mansfield Drive


Stanhope, NJ

(B)
Byram Intermediate School (Parking Canopy 455.4 kW)

12 Mansfield Drive


Stanhope, NJ

(ii)
Frankford Township Consolidated Schools (http://www.frankfordschool.org/)

(A)
Frankford Township School (Rack 309.12 kW)

2 Pines Road


Branchville, NJ

(iii)
Franklin Borough Board of Education (http://www.fboe.org/boe.htm)

(A)
Franklin Elementary School (Roof 123.05 kW and Parking Canopy 103.5 kW)

50 Washington Avenue


Franklin, NJ

(iv)
Green Township Board of Education (http://greenhills.org)


(A)
Green Hills School (Roof 157.09)



69 Mackerley Road



Greendell, NJ

(v)
Hardyston Board of Education (http://www.htps.org/BOE/BOEIndex.htm)

(A)
Hardyston Middle School (Rack 611.8 kW)

183 Wheatsworth Road


Hamburg, NJ

(vi)
High Point Regional School District (http://www.hpregional.org/)

(A)
High Point Regional High School (Roof 453.33 kW)

299 Pidgeon Hill Road


Sussex, NJ

(vii)
Kittatinny Regional School District (http://www.krhs.net/)

(A)
Kittatinny Regional High School (Roof 186.99 kW and Parking Canopy 172.5 kW)

77 Halsey Road


Newton, NJ

 (viii)
Lafayette Township Board of Education (http://www.ltes.org)

 (A)
Lafayette Township School (Roof 48.76 kW and Rack 206.08 kW)

178 Beaver Run Road


Lafayette, NJ

(ix)
Lenape Valley Regional Board of Education (http://www.lvhs.org)

(A)
Lenape Valley Regional High School (Parking Canopy 393.3 kW and Rack 774.64 kW)

28 Sparta Road


Stanhope, NJ

(x)
Newton Board of Education (http://www.newtonnj.org)

(A)
Merriam Avenue School (Roof 104.65 kW and Parking Canopy 241.5 kW)


81 Merriam Avenue


Newton, NJ; and 

(B)
Newton High School (Roof 222.41 kW and Parking Canopy 124.2 kW)

44 Ryerson Avenue


Newton, NJ 

c.
Series 2011 County Local Units
(i)
Sussex County Technical School (http://www.sussex.tec.nj.us/)

(A)
Sussex County Technical School (Roof 112.24 kW, Rack 792.12 kW and Parking Canopy 289.8 kW)

105 North Church Road


Sparta, NJ 

(ii)
County of Sussex (http://www.sussex.nj.us/)

(A)
Sussex County Parking Deck/Jail (Parking Canopy 468.05 kW)

39 High Street


Newton, NJ

(B)
 Wheatsworth Facility (Rack 149.04 kW)

149 Wheatsworth Road


Hardyston, NJ


(C)
Main Library (Rack 100.28 kW)

125 Morris Turnpike


Newton, NJ 

EXHIBIT B

[Attach Description of [A] Renewable Energy Projects]


All Renewable Energy Projects will utilize high efficiency, polycrystalline, glass Solar Panels. All roof mounted Renewable Energy Projects shall utilize racking systems specifically selected for each application and in accordance with the Company RFP. All Renewable Energy Projects will be constructed with a tilt angle varying from 0- 10 degrees from horizontal, facing south, to maximize overall installed capacity, ensuring the highest level of system output.  All roof and walkway canopy Module Mounting Systems shall be laid out in a manner that will provide for appropriate walkways for ease of access to the Renewable Energy Projects and other rooftop equipment such as HVAC units, vents and fans.  All parking canopy systems shall utilize a T-Bar, single, unilever construction.  All Renewable Energy Projects shall be comprised of materials and equipment that meets the requirements of Appendix C of the Company RFP, which is attached as a portion of Exhibit A-1 to the Company Lease Agreement. 

EXHIBIT C

[Attach Description of [A] Capital Improvement Projects]

None

EXHIBIT D
[Attach [A] Draw Papers]

Requisition No. ___

 

_____________, __, 20__

[Trustee]

 


Re:
The Morris County Improvement Authority


County Guaranteed Renewable Energy Program Lease Revenue Bonds, 


Series 2011 (the “Series 2011 Bonds”)

 

Dear Sir or Madam:

 


Pursuant to (i) Section 510(c) of that certain “Lease Purchase Agreement (Sussex County Renewable Energy Program, Series 2011)” dated as of December 1, 2011 (the “Company Lease Agreement”) by and between The Morris County Improvement Authority (the “Authority”), as lessor, and [COMPANY],  [a Delaware limited liability company] (the “Company”), as lessee, authorized to transact business in the State of New Jersey (the “State”) and (ii) Section 5.02(2) of the Authority’s bond resolution duly adopted [August __, 2011] and entitled “Resolution Authorizing the Issuance of County Guaranteed Renewable Energy Program Lease Revenue Notes and Bonds, Series 2011 and Additional Bonds of The Morris County Improvement Authority”, as amended and supplemented, and (iii) with respect to the [Renewable Energy Projects, or as applicable, any Completion Project related thereto (the “[A] Renewable Energy Projects”)] [Capital Improvement Projects, or as applicable, any Completion Project related thereto (the “[A] Capital Improvement Projects”)] being developed for [_____________], as the applicable Series 2011 Local Unit (the “Licensor”) (capitalized terms not defined in this Certificate shall have the respective meanings ascribed to such terms in the Company Lease Agreement), the Company, by its Authorized Officer stated below, DOES HEREBY CERTIFY and REQUISITION moneys on deposit in the Project Fund and held by U.S. Bank National Association, as trustee (the “Trustee”) for the holders of the Series 2011 Bonds, as follows:


1.
The Trustee is hereby requested to pay $___________ from moneys on deposit in the Project Fund (equal to the aggregate Project Costs for which payment or reimbursement is being sought by this requisition of $_______, less the required ten percent (10%) retainage of $__________), 



(a)
 $_________ of which aggregate amount shall be payable to:

 

[__________________________________________________________________________ for __________________________________________________ services] [incurred in connection with the following Development Contract: __________________________________________]; 

 

[the Company for reimbursement of Costs of the Project previously paid by the Company to ___________________________ for __________________________________________ services] [incurred in connection with the following Development Contract: __________________________________________]; and

 



(b)
$_________ of which aggregate amount shall be payable to:

 

[__________________________________________________________________________ for __________________________________________________ services] [incurred in connection with the following Development Contract: __________________________________________]

 

[the Company for reimbursement of Costs of the Project previously paid by the Company to ___________________________ for __________________________________________ services] [incurred in connection with the following Development Contract: __________________________________________]

{Please Note, Include Name and Address of any Contractor and the specific Development Contract pursuant to which this Requisition is submitted}

2.
(a)
Such funds requested in accordance with Section 1(a) of this Requisition were incurred in connection with the [acquisition, construction, or installation of the [A] Renewable Energy Projects listed on Exhibit A-1] [acquisition, construction, renovation or installation of the [A] Capital Improvement Projects listed on Exhibit A-2] to the Company Lease Agreement, to be financed by a portion of the proceeds of the Series 2011 Bonds, and all with respect to the following Local Unit Facilities of the Licensor: _______________________.


(b)
 Such funds requested in accordance with Section 1(b) of this Requisition were incurred in connection with the [acquisition, construction, or installation of the [A] Renewable Energy Projects listed on Exhibit A-1] [acquisition, construction, renovation or installation of the [A] Capital Improvement Projects listed on Exhibit A-2] to the Company Lease Agreement, to be financed by a portion of the proceeds of the Series 2011 Bonds, and all with respect to the following Local Unit Facilities of the Licensor: _______________________.

3.
Such payment obligation, for which funds have been requested in accordance with Section [1(a)] [1(b)] of this Requisition, (i) has been properly incurred in accordance with the Plans and Specifications, (ii) is an item of the Cost of such Project, (iii) is a proper charge against the Project Fund, (iv) has not been the basis of any previous withdrawal, and (v) attached hereto is a bill, invoice, receipt or other evidence that payment on such Project Cost is due and owing or has been paid by or on behalf of the Company.  This Requisition, together with any such attachments contemplated by clause (v) above, shall constitute Draw Papers submitted on a Draw Date for all purposes of the Company Lease Agreement, the Bond Resolution and the Local Unit License Agreement for the Licensor.

4.
This requisition may be executed, acknowledged and accepted in any number of counterparts, each of which may be executed by one or more of the respective parties, and all of which shall be regarded for all purposes as one original and shall constitute and be but one and the same. 



Very truly yours,

 







[COMPANY]






By:  









By: ________________________










Name:




Title:
The terms of this Requisition are hereby ACKNOWLEDGED and ACCEPTED by the Licensor set forth below, this ____ day of ____, 20__.

 

[LICENSOR]

[By: CONSTRUCTION MANAGER]

By: ______________________________                                                                             

Name:

Title:

The form (only) of this Requisition is hereby ACKNOWLEDGED by THE MORRIS COUNTY IMPROVEMENT AUTHORITY this ____ day of ____, 20__.

 

[By: CONSTRUCTION MANAGER]

By: ______________________________                                                                             

Name:

Title:
EXHIBIT E
FORMS OF [A] ACCEPTANCE CERTIFICATES
 

See Attached:

Form E-1, Form of [A] REP Acceptance Certificate

Form E-2, Form of [A] CIP Acceptance Certificate

EXHIBIT E-1
[Attach [A] REP Acceptance Certificate]

I, the undersigned _________________, a duly authorized officer of [COMPANY], [a Delaware limited liability company] (the “Company”), pursuant to the terms of that certain “Lease Purchase Agreement (Sussex County Renewable Energy Program, Series 2011)” dated as of December 1, 2011 (the “Company Lease Agreement”) between The Morris County Improvement Authority, as lessor (the “Authority”), and the Company, as lessee, and with reference to the Renewable Energy Projects, or as applicable, any Completion Project related thereto (the “[A] Renewable Energy Projects”) being developed for [_____________], as the applicable Series 2011 Local Unit (the “Licensor”) (capitalized terms not defined in this Certificate shall have the respective meanings ascribed to such terms in the Company Lease Agreement), DO HEREBY CERTIFY as follows:

1.
As of ___________, 20__, the [A] Renewable Energy Projects have been designed, acquired, constructed, and installed, and therefore have been completed and delivered in good order and in conformance with the Plans and Specifications, and are ready for use.  Attached hereto are the required engineering certifications and / or reports evidencing same.
2.
The Company has previously submitted all eligible Draw Papers to the Trustee with respect to the [A] Renewable Energy Projects, against which the Company has received (or has directed receipt to a third party vendor) from the Trustee sufficient funds from the Project Fund to pay all Costs of the [A] Renewable Energy Projects, including the design, permitting, acquisition, construction and installation thereof[, or if such funds were insufficient, the Company has provided available funds to complete the design, permitting, acquisition, construction and installation thereof].

3.
The [A] Renewable Energy Projects, having been designed, acquired, constructed and installed by or on behalf of the Company on the Local Unit Facilities for the Licensor with a portion of the proceeds of the Bonds, are hereby accepted for use by the Company, with title thereto as set forth in Section 609(a) of the Company Lease Agreement, to generate renewable energy therefrom to be sold through the Authority to the Licensor, all as set forth in the Program Documents.  This Section 3, together with the Licensor’s acknowledgment below by an Authorized Officer thereof, shall constitute the Company’s and the Licensor’s acceptance of the [A] Renewable Energy Projects for all purposes of Section 510(d)(i)(C) of the Company Lease Agreement and Section 5.02(3)(a)(i)(C) of the Bond Resolution.


4.
Attached hereto is one or more duly authorized, fully executed and delivered copy or copies of the [A] Interconnection Agreement(s) with the applicable local electric utility distribution provider with respect to all of the [A] Renewable Energy Projects.


5.
[Choose one, as applicable]

[This REP Acceptance Certificate is not the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and accordingly, any moneys on deposit in the Project Fund, if any, including interest, earmarked for the [A] Renewable Energy Projects shall remain on deposit in the Project Fund for Costs of other Projects.]

[This REP Acceptance Certificate is the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and the Company shall not have caused an Event of Default under the Company Lease Agreement as of the date of this REP Acceptance Certificate, nor has the Company acted, or failed to act, in such a manner as would, with the passage of time, cause an Event of Default under the Company Lease Agreement.  Accordingly, upon the Trustee’s receipt of this duly authorized, executed and delivered REP Acceptance Certificate, any moneys on deposit in the Project Fund, without further authorization, shall first be applied to reimburse the Company for its withheld retainage under the Company Lease Agreement, and the excess after such application shall be transferred by the Trustee to the Debt Service Fund and applied as a credit to the next due Basic Lease Payments owed by the Company, in accordance with the terms of the Bond Resolution and the Company Lease Agreement.]

[This REP Acceptance Certificate is the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and the Company shall have either caused an Event of Default under the Company Lease Agreement as of the date of this REP Acceptance Certificate, or the Company has acted, or failed to act, in such a manner as would, with the passage of time, cause an Event of Default under the Company Lease Agreement.  Accordingly, upon the Trustee’s receipt of this duly authorized, executed and delivered REP Acceptance Certificate, any moneys on deposit in the Project Fund, shall be applied as set forth in a Certificate of an Authorized Officer of the Authority.]

 
5.
This REP Acceptance Certificate may be executed, acknowledged and accepted in any number of counterparts, each of which may be executed by one or more of the respective parties, and all of which shall be regarded for all purposes as one original and shall constitute and be but one and the same. 


Very truly yours,

 







[COMPANY]






By:  








By: ________________________










Name:
ATTEST:







Title:


The terms of this [A] REP Acceptance Certificate are hereby ACKNOWLEDGED and ACCEPTED by the Licensor set forth below, this ____ day of ____, 20__.

 

[LICENSOR]

[By: CONSTRUCTION MANAGER]

By: ______________________________                                                                             

Name:

Title:

The form (only) of this [A] REP Acceptance Certificate is hereby ACKNOWLEDGED by THE MORRIS COUNTY IMPROVEMENT AUTHORITY this ____ day of ____, 20__.

 

[By: CONSTRUCTION MANAGER]

By: ______________________________                                                                             

Name:

Title::

EXHIBIT E-2

[Attach [A] CIP Acceptance Certificate]

I, the undersigned _________________, a duly authorized officer of [COMPANY[, [a Delaware limited liability company] (the “Company”), pursuant to the terms of that certain “Lease Purchase Agreement (Sussex County Renewable Energy Program, Series 2011)” dated as of December 1, 2011 (the “Company Lease Agreement”) between The Morris County Improvement Authority, as lessor (the “Authority”), and the Company, as lessee, and with reference to the Capital Improvement Projects, or as applicable, any Completion Project related thereto (the “[A] Capital Improvement Projects”) being developed for [_____________], as the applicable Series 2011 Local Unit (the “Licensor”) (capitalized terms not defined in this Certificate shall have the respective meanings ascribed to such terms in the Company Lease Agreement), DO HEREBY CERTIFY as follows:

1.
As of ___________, 20__, the [A] Capital Improvement Projects have been designed, acquired, constructed, renovated, and installed, and therefore have been completed and delivered in good order and in conformance with the Plans and Specifications, and are ready for use.  
2.
The Company has previously submitted all eligible Draw Papers to the Trustee with respect to the [A] Capital Improvement Projects, against which the Company has received (or has directed receipt to a third party vendor) from the Trustee sufficient funds from the Project Fund to pay all Costs of the [A] Capital Improvement Projects, including the design, permitting, acquisition, construction, renovation, and installation thereof[, or if such funds were insufficient, the Company has provided available funds to complete the design, permitting, acquisition, construction, renovation, and installation thereof].

3.
By obtaining the Licensor’s execution of the acknowledgment below, the Company is satisfying the requirement regarding the Licensor’s acceptance of (a) the [A] Capital Improvement Projects for all purposes of Section 510(d)(ii)(C) of the Company Lease Agreement and Section 5.02(3)(a)(ii)(C) of the Bond Resolution, which [A] Capital Improvement Projects, were designed, acquired, constructed, renovated, and installed by or on behalf of the Company on the Local Unit Facilities for the Licensor with a portion of the proceeds of the Bonds, with title thereto as set forth in Section 609 of the Company Lease Agreement and (b) the CIP Acceptance State.  This Section 3, together with the Licensor’s acknowledgment below by an Authorized Officer thereof, shall constitute the Licensor’s acceptance of the [A] Capital Improvement Projects for all purposes of Section 510(d)(ii)(C) of the Company Lease Agreement and Section 5.02(3)(a)(ii)(C) of the Bond Resolution.

4.
[Choose one, as applicable]

[This CIP Acceptance Certificate is not the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and accordingly, any moneys on deposit in the Project Fund, if any, including interest, earmarked for the [A] Capital Improvement Projects shall remain on deposit in the Project Fund for Costs of other Projects.]

[This CIP Acceptance Certificate is the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and the Company shall not have caused an Event of Default under the Company Lease Agreement as of the date of this CIP Acceptance Certificate, nor has the Company acted, or failed to act, in such a manner as would, with the passage of time, cause an Event of Default under the Company Lease Agreement.  Accordingly, upon the Trustee’s receipt of this duly authorized, executed and delivered CIP Acceptance Certificate, any moneys on deposit in the Project Fund, without further authorization, shall first be applied to reimburse the Company for its withheld retainage under the Company Lease Agreement, and the excess after such application shall be transferred by the Trustee to the Debt Service Fund and applied as a credit to the next due Basic Lease Payments owed by the Company, in accordance with the terms of the Bond Resolution and the Company Lease Agreement.]

[This CIP Acceptance Certificate is the final Acceptance Certificate for purposes of Section 510(e) of the Company Lease Agreement and Section 5.02(3)(b) of the Bond Resolution, and the Company shall have either caused an Event of Default under the Company Lease Agreement as of the date of this CIP Acceptance Certificate, or the Company has acted, or failed to act, in such a manner as would, with the passage of time, cause an Event of Default under the Company Lease Agreement.  Accordingly, upon the Trustee’s receipt of this duly authorized, executed and delivered CIP Acceptance Certificate, any moneys on deposit in the Project Fund, shall be applied as set forth in a Certificate of an Authorized Officer of the Authority.]

 5.
This CIP Acceptance Certificate may be executed, acknowledged and accepted in any number of counterparts, each of which may be executed by one or more of the respective parties, and all of which shall be regarded for all purposes as one original and shall constitute and be but one and the same. 


Very truly yours,

 







[COMPANY]






By:  









By: ________________________










Name:



ATTEST:






Title: 

 
The terms of this [A] CIP Acceptance Certificate are hereby ACKNOWLEDGED and ACCEPTED by the Licensor set forth below, this ____ day of ____, 20__.

 

[LICENSOR]

[By: CONSTRUCTION MANAGER]

By: ______________________________                                                                             

Name:

Title:

The form (only) of this [A] CIP Acceptance Certificate is hereby ACKNOWLEDGED by THE MORRIS COUNTY IMPROVEMENT AUTHORITY this ____ day of ____, 20__.

 

[By: CONSTRUCTION MANAGER]

By: ______________________________                                                                             

Name:

Title:

EXHIBIT F
CERTIFICATE OF AN AUTHORIZED OFFICER OF THE LICENSOR FOR COSTS OF ISSUANCE INCURRED ON BEHALF OF THE LICENSOR
 

 

The Morris County Improvement Authority

P.O. Box 900

Morristown, NJ 07963-0900
Attention: John Bonanni, Chairman
jbonanni@co.Morris.nj.us

 

[Trustee]


Re:
The Morris County Improvement Authority


County Guaranteed Renewable Energy Program Lease Revenue Bonds, 


Series 2011 (the “Series 2011 Bonds”)

 

Dear Sir or Madam:

 



Pursuant to (i) Section 4.4 of that certain “License and Access Agreement (Sussex County Renewable Energy Program, Series 2011)” dated as of December 1, 2011 (the “[A] Local Unit License Agreement”) by and between The Morris County Improvement Authority (the “Authority”) and [_______________________] (the “Licensor”), and (ii) Section 5.03(3)(a) of the Authority’s bond resolution duly adopted [August __, 2011] and entitled “Resolution Authorizing the Issuance of County of Sussex Guaranteed Renewable Energy Program Lease Revenue Notes and Bonds, Series 2011 and Additional Bonds of The Morris County Improvement Authority”, as amended and supplemented, (capitalized terms not defined in this Certificate shall have the respective meanings ascribed to such terms in the [A] Local Unit License Agreement), the Company, by its Authorized Officer stated below, HEREBY REQUESTS that the Authority direct the Trustee to pay the following Costs of Issuance incurred with reference to the issuance of the Series 2011 Bonds on behalf of the Licensor from moneys on deposit in the Costs of Issuance Account of the Administrative Fund in the amount of $___________, which amount shall be payable to

 

[___________________________________________________________________________ for ___________________________________ services]

 

[the Licensor for reimbursement of Costs of Issuance previously paid by the Licensor to ____________________________________________________________________________ for __________________________________________________ services].

Such payment obligation has been properly incurred in accordance with all applicable law, is a Cost of Issuance under the Bond Resolution, is a proper charge against the Costs of Issuance Account of the Administrative Fund, and has not been the basis of any previous withdrawal.  Attached hereto is a bill, invoice, receipt or other evidence that payment of said Costs of Issuance is due or has been paid by or on behalf of the Licensor.

 

 

Very truly yours,

 



[LICENSOR]
 

 

 



By:_________________________________



Authorized Officer
 

The form (only) of this Certificate is hereby ACKNOWLEDGED by the MORRIS COUNTY IMPROVEMENT AUTHORITY this ____ day of ____, 20__.

 

By: ______________________________                                                                             

Name:

Title:
{[00016346-2]}
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