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The Morris County Construction Board of Appeals, established in 1977 by the Morris County Board of Chosen 

Freeholders, now known as the Board of County Commissioners, serves as a quasi-judicial body to hear appeals 

filed by property owners in Morris County from decisions, actions, or an inaction of a municipal official pursuant 

to the State of New Jersey Uniform Construction Code, Uniform Fire Code, or the Developer Escrow Law. These 

municipal officials may be the Construction Code Official, a Construction Subcode Official, a Uniform Fire Code 

Official, or other Municipal Professionals. 

 

The Morris County Construction Board of Appeals consists of five regular members and five alternate members 

including two certified Fire Subcode officials. There are two special members assigned to the Board to hear cases 

involving municipal escrow fees. Membership and qualification of members are governed by Uniform 

Construction Code Regulations 5:23 A-1.3 (a) and (b), and Board terms are four years. The volunteers who serve 

on the Morris County Construction Board of Appeals bring to the Board a diverse background and a wealth of 

professional and personal experience. Board members are also required to attend training sessions sponsored by 

the NJ Department of Community Affairs. Members of the Board who are Licensed Inspectors, Subcode Officials, 

or Construction Officials are required as a condition of their license to complete continued education training in 

accordance with the NJ Department of Community Affairs regulations. The required training consists of both 

administrative topics and topics within the technical area of their licenses.   

 

Hearings are held at the call of the Chair, usually on the fourth Thursday of each month, at 7:00 p.m. in the CBA 

Hearing Room, 30 Schuyler Place, 2nd Floor, Morristown, New Jersey. Due to the ongoing COVID-19 pandemic, 

in accordance with the Open Public Meetings Act, New Jersey Executive Orders and N.J.A.C. 5:39-1.1 to 1.7, 

the Board’s regularly scheduled meetings for 2020 were held remotely, via tele conference and/or Cisco WebEx 

video conference, beginning with the April 23, 2020 meeting. 

 

Meetings are open to the public and are legally advertised in the Daily Record. Formal resolutions (decisions) 

prepared by the Board and the Board Counsel are approved by the Board members at the meeting following the 

hearing. The resolutions are filed with the NJ Department of Community Affairs, and the NJ Division of Fire 

Safety pursuant to State regulations. Copies are sent to the applicant, the municipality, and to their attorneys. 

Copies are also forwarded to the Board of County Commissioners, the County Administrator, and County 

Counsel. Minutes of all hearings and resolutions adopted by the Board are kept in bound minute books as a public 

record as required by N.J.A.C. 5:23A-2.3. 
 
Case files which have been heard or withdrawn, are disposed of in accordance with records management 
procedures as implemented by the State and the County. Access to records continues to be controlled in 
accordance with Morris County Policy and Procedure 4:4.01, Public Records as well as applicable state law. 
 
First Assistant County Counsel Staci L. Santucci, Esq., provided legal counsel to the Board in 2020.  Board 

Secretary Sheila M. Leary, CPM continues to support the Board. As the Board members typically carry a full 

time commitment in their primary occupation, Ms. Leary keeps the members and the Counsel to the Board 

apprised of new developments, schedules, and coordinates the hearings; generates and issues correspondence; 

and is the point person for all external communication with citizens, as well as municipal, county and State 

government officials.  

 

The Board performed its statutory obligations in 2020 with a complete complement of the required professionals 

per the UCC statute. The Board composition consists of multiple layers of qualified personnel in all required 



disciplines who are employed in various municipalities, so the chances are minimal that an absence or conflict 

situation will affect the Board’s ability to hear an appeal with competent, unbiased members in a timely manner. 

 

The Board continues to communicate by email with attorneys, Board Members, Secretary and Counsel as well as 

updating the following website with Board information and forms at 

www.planning.morriscountynj.gov./boards/construction/. 

  

The Board uses a digital recorder to record the hearings. This process provides high quality direct recording to 

media files. These files are more readily copied and transferred when requested for transcripts. The Board is a 

member of the International Code Council, which provides a discount in the purchase of ICC sponsored codes 

and allows Board Members who choose to participate in one or more code making forums to do so. 

 

During calendar year 2020, the Board met five times. The following is a summary of the cases filed with the 

Morris County Board: 

 

    Morris County CBA 2020 Docket 

Total 

Cases Carried Over from Prior Years 6 

Cases Filed in 2020                                                                               10 

Cases Withdrawn/N/A and Dismissed in 2020 5 

Case forwarded/transferred due to conflict of interest (Somerset County)  1 

Decisions issued by the Board in 2020 1 

Cases Carried  to 2021 (including matters pending Superior Court decision) 7 

 

Ten appeals were filed in 2020 adding to the appeals carried over from the previous year.  Please see the brief 

highlights about each case included in the attached “Summary of Cases”. 

 
The following documents are attached to this report: 

Summary of Cases Decided by the Board in 2020 
Member Information (Qualifications & Terms)   
NJAC 5:23A Construction Board of Appeals Regulations  
Rules and Procedures 
 

The Construction Board of Appeals serves all thirty-nine Morris County Municipalities.    
 
As Chairman, I would like to express our gratitude and appreciation to the Board Members, the Board Counsel 

and the Board Secretary for their dedication and commitment to serving the Board of County Commissioners and 

Morris County residents throughout the year. The total hours devoted by the Board members in preparing for, 

hearing cases, and preparing decisions cannot be tabulated. 
 
On behalf of the Board, we extend our thanks and appreciation to the Board of County Commissioners for 
personnel assigned to the Board.  
 
 
Respectfully Submitted, 
  
_______________________________  

Theodore Maglione, Chairman    

 

 

 

 

 

http://www.planning.morriscountynj.gov./boards/construction/


 

 
 

Morris County Construction Board of Appeals 

 
2021 

Board Members Qualifications & Terms of Service 
________________________________________________________________ 

 

 Name Membership 

Status 

Qualifications Term 

Expires 

1 Chairman 

Theodore (Ted) Maglione 

 

Regular/Special Builder –                                                    NJAC 5:23A-1.3 (e) 
Professional Engineer -                                      NJAC 5:23A 1.3 (b) 1,2,3 

Construction Official 

Building subcode Official 
Building Inspector HHS 

12/31/2024 

12/31/2021 

2 Vice Chairman 

Jeffrey Betz 

 

Regular Construction Official –                                                 NJAC 5:23A-1.3 (b) 3 

Certified Fire Official –                                                NJAC 5:23A-1.3 (b) 5 
Fire Protection Subcode Official –                              NJAC 5:23A- 1.3 (b) 4 

Building Inspector RCS 

Fire Protection Inspector HHS 
Housing code Official –                                                     NJAC 5:10 – 1B.2 

Inspector Hotels & Multiple Dwellings -                           NJAC 5:10 – 1B.2 

7/31/2023 

12/31/2021 

3 Harold Endean Regular Electrical Contractor –                                                 NJAC 5:23A-1.3 (b) 2 

Construction Official–                                                  NJAC 5:23A-1.3 (b) 3 
Electrical Subcode Official–                                        NJAC 5:23A-1.3 (b) 2 

Electrical Inspector HHS 

12/31/2021 

4 John Kostrowski, Jr. Regular Master Plumber-                                                             NJAC 5:23A-1.3(b)1 
Plumbing Subcode Official-                                          NJAC 5:23A-1.3 (b)1 

Construction Official-                                                   NJAC 5:23A-1.3 (b)3 

Building Inspector RCS/ICS 
Plumbing Inspector ICS/HHS 

10/22/2024 

5 Keith Lynch Regular Electrical Contractor-                                                    NJAC 5:23A-1.3 (b) 2 

Construction Official-                                                   NJAC 5:23A-1.3 (b) 3 
Certified Fire Official-                                                  NJAC 5:23A-1.3 (b) 5 

Fire Protection Subcode Official-                                NJAC 5:23A-1.3 (b) 4 

Building Subcode Official Inspector HHS 
Fire Protection Inspector HHS 

Electrical Inspector HHS 

7/31/2023 

6 Timothy (Tim) Braden Alternate Construction Official-                                                  NJAC 5:23A-1.3 (b) 3 

Building Subcode Official 
Building Inspector RCS, ICS, HHS 

12/31/2022 

7 Sean G. Donlon Alternate Construction Official-                                                  NJAC 5:23A-1.3 (b) 3 

Building Subcode Official 
Building Inspector HHS, ICS, RCS 

Housing Code Official 

Inspector Hotels & Multiple Dwellings 

12/31/2021 

8 Kimberly Hurley Alternate Architect-                                                              NJAC 5:23A-1.3 (b) 1, 2, 3 

 
12/31/2021 

9 Nicola (Nick) Marucci Alt./Special Professional Engineer-                                         NJAC 5:23A-1.3 (b) 1, 2, 3 

Certified Municipal Engineer-                                         NJAC 5:23A-1.3 (e) 
Professional Land Surveyor 

Certified Floodplain Manager 

7/31/2023 

10 ALTERNATE MEMBER VACANCY 

 
 

Plumbing Subcode Official - NJAC 5:23A-1.3 (b) 1 

Electrical subcode Official - NJAC 5:23A-1.3 (b) 2 

Building Subcode Official, Architect, Professional Engineer with Building Construction Experience - NJAC 5:23A-1.3 (b) 3 

Fire Protection Subcode Official - NJAC 5:23A-1.3 (b) 4 

Certified Fire Official - NJAC 5:23A-1.3 (b) 5 

Municipal Fee Escrow Disputes - NJAC 5:23A-1.3 (e)  
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N.J.A.C. 5:23A 

N.J.A.C. 5:23A-1.1 

 New Jersey Register, Vol. 53 No. 2, January 19, 2021  

New Jersey Administrative Code  >  TITLE 5. COMMUNITY AFFAIRS  >  CHAPTER 23A. 
CONSTRUCTION BOARDS OF APPEALS  >  SUBCHAPTER 1. GENERAL PROVISIONS 

§ 5:23A-1.1 Title; authority; scope; intent
 

(a) This chapter, which is promulgated under authority of N.J.S.A. 52:27D-124, 52:17D-198, 40A:14A-43,

40A:14B-76 and 40:55D-53.2a, shall be known as, and may be cited as, the "Rules Governing

Construction Boards of Appeals."

(b) This chapter shall govern all aspects of the administration and implementation by construction boards of

appeals of the provisions of the State Uniform Construction Code Act (N.J.S.A. 52:27D-119 et seq.), the

Uniform Construction Code rules (N.J.A.C. 5:23) and the subcodes incorporated herein by reference, the

Uniform Fire Safety Act (N.J.S.A. 52:27D-192 et seq., the Uniform Fire Code (N.J.A.C. 5:70) and

associated rules, P.L. 1995, c.54, and P.L. 1999, c.11.

(c) It is the intention of the Department of Community Affairs that these rules facilitate uniformity in procedure

and a high level of quality in performance so as to allow construction boards of appeals to properly

discharge the duties and functions that have been assigned to them by the Legislature under the State

Uniform Construction Code Act, the Uniform Fire Safety Act, P.L. 1995, c.54, and P.L. 1999, c.11.

(d) Unless otherwise specified, all provisions of this chapter are equally applicable to matters arising under any

of the statutes or rules listed in (b) above.

(e) Each construction board of appeals shall have authority to adopt and enforce local rules that are not

inconsistent with this chapter or with any of the statutes or rules listed in (b) above.
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N.J.A.C. 5:23A-1.2 

 New Jersey Register, Vol. 49 No. 11, June 5, 2017  
 
 

New Jersey Administrative Code  >  TITLE 5. COMMUNITY AFFAIRS  >  CHAPTER 23A. 
CONSTRUCTION BOARDS OF APPEALS  >  SUBCHAPTER 1. GENERAL PROVISIONS 

 

§ 5:23A-1.2 Establishment of construction boards of appeals 
 
 

(a) The governing body of each county shall, by resolution, establish a construction board of appeals that shall 

exercise its functions in accordance with this chapter. 

(b) The governing body of any municipality that has its own local enforcing agency may, by ordinance, 

establish a construction board of appeals.  Any such board shall exercise its functions in accordance with 

this chapter. 

(c) The governing bodies of two or more municipalities that have established a joint enforcing agency may, 

pursuant to an interlocal agreement approved by ordinances of all participating municipalities, establish a 

joint construction board of appeals.  Any such board shall exercise its functions in accordance with this 

chapter. 

(d) Copies of all such resolutions, ordinances and interlocal agreements shall be filed by the governing bodies 

with the Office of Regulatory Affairs of the Division of Codes and Standards. 

(e) In any municipality in which a municipal or joint construction board of appeals has been established, the 

county board of appeals shall only exercise jurisdiction in cases arising under P.L. 1995, c.54 or P.L. 1999, 

c.11. 

(f) A municipality that either establishes or discontinues a municipal construction board of appeals, or either 

joins or discontinues participation in a joint municipal board, shall give prompt notice of such action to the 

county governing body, the county construction board of appeals and the Office of Regulatory Affairs of the 

Division of Codes and Standards. In the absence of a municipal or joint municipal board having jurisdiction, 

all appeals from a municipality shall be heard by the county board. 

(g) The appointing authority shall annually designate one regular member of the board to serve as chairperson 

and another regular member of the board to serve as vice-chairperson.  The vice-chairperson shall serve 

as chairperson in the event of the absence or disqualification of the chairperson. 

(h) The appointing authority of a county shall appoint a secretary, who need not be a member of the board.  In 

the case of a municipal board, the secretary shall be appointed by the appointing authority of the 

municipality.  In the case of a joint board, the secretary shall be appointed in a manner determined by 

agreement of the participating municipalities. 
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N.J.A.C. 5:23A-1.3 

 New Jersey Register, Vol. 49 No. 11, June 5, 2017  
 
 

New Jersey Administrative Code  >  TITLE 5. COMMUNITY AFFAIRS  >  CHAPTER 23A. 
CONSTRUCTION BOARDS OF APPEALS  >  SUBCHAPTER 1. GENERAL PROVISIONS 

 

§ 5:23A-1.3 Membership of construction boards of appeals 
 
 

(a) Every construction board of appeals shall include five regular members. 

1. Regular members shall be appointed for a term of four years by the appointing authority of the county 

or municipality in question or, in the case of a joint municipal board, by means mutually determined by 

the governing bodies of such municipalities. 

2. For the members first appointed, the appointing authority shall designate the appointees' terms so that 

one shall be appointed for a term of one year, one for a term of two years, one for a term of three 

years, and two for a term of four years. 

3. Vacancies on the board shall be filled for the unexpired term. 

4. Members may be removed by the authority appointing them for cause. 

5. A person may serve on more than one construction board of appeals. 

6. Unless otherwise provided by county or municipal resolution or ordinance, as the case may be, a board 

member shall not be required to be a resident of the county or municipality in which the board 

exercises jurisdiction. 

7. No more than two regular members of any board shall be members of the same profession or 

occupation. 

(b) Qualifications for regular members shall be as follows: 

1. At least one regular member shall be as qualified as a plumbing subcode official; 

2. At least one regular member shall be as qualified as an electrical subcode official; 

3. At least one regular member shall be a registered architect, or a licensed professional engineer with 

building construction experience, or other person as qualified as a building subcode official; 

4. At least one regular member shall be as qualified as a fire protection subcode official; and 

5. At least one regular member shall be certified as a fire official. 

(c) The requirements of (b) above shall not be construed as requiring that there be a separate regular member 

in each of the qualification categories set forth in (b)1 through 5.  One regular member may satisfy these 

requirements with regard to more than one such qualification category. 

(d) A construction board of appeals shall also include at least five alternate members. 

1. Alternate members shall be appointed to staggered terms, in the same manner as the initial 

appointment of regular members. 

2. Alternate members shall be so chosen so that there will be at least one alternate member in each 

qualification category set forth in (b)1 through 5 above. 
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3. When a regular member of the board is absent, the alternate member in the same qualification 

category shall serve in that regular member's place; provided, however, that any alternate member 

who is as qualified as an elevator subcode official shall serve in the place of any absent regular 

member in any case involving the elevator safety subcode, if there is no other regular member of the 

board present who is as qualified as an elevator subcode official . 

4. If a regular member who is not in one of the qualification categories set forth in (b)1 through 5 above is 

absent, or if a regular member and an alternate member who are both in the same qualification 

category are absent and the appeal does not involve that qualification category, or if another regular 

member is present who meets the requirements of the same qualification category as does the regular 

member who is absent, the chairperson of the board shall determine which alternate member shall 

vote in the place of the absent regular member. 

5. Alternate members shall have the right to participate in all board deliberations, but shall not vote unless 

serving in the place of a regular member. 

(e) Each county construction board of appeals shall also include two special members, one of whom shall be a 

licensed professional engineer with municipal site improvement construction experience and one of whom 

shall be a builder. The special members shall be appointed for four-year terms and shall serve as 

additional members of the board only in cases involving appeals of municipal or municipal utilities authority 

or sewerage authority fees pursuant to P.L. 1995, c.54 or P.L. 1999, c.11. 

1. Alternates may be appointed for the special members in the same manner, and subject to the same 

qualification requirements, as the special members. 

(f) Each regular, alternate or special member shall be qualified by experience or training to perform the duties 

of a member of the board.  In the case of regular and alternate members, regardless of whether they are in 

one of the qualification categories set forth in (b)1 through 5 above, such qualification shall be no less than 

that which is required of a construction or subcode official under subsection 8b of the State Uniform 

Construction Code Act (N.J.S.A. 52:27D-126, subsection b); provided, however, that board members shall 

not be required to hold construction code licensure. 

(g) Whenever a change to this chapter is made that affects the composition of construction boards of appeals, 

the appointing authority shall only implement the change when the term of any affected member(s) expires.  

This provision shall also apply in any case in which the adoption of this chapter affects the composition of a 

construction board of appeals. 

(h) The board chairperson shall annually provide the Office of Regulatory Affairs of the Division of Codes and 

Standards with a list of the names and addresses of the regular, alternate and special members of the 

board and of the board secretary and any other contact person. Such information shall be updated 

whenever a change occurs. 
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N.J.A.C. 5:23A-1.4 

 New Jersey Register, Vol. 49 No. 11, June 5, 2017  
 
 

New Jersey Administrative Code  >  TITLE 5. COMMUNITY AFFAIRS  >  CHAPTER 23A. 
CONSTRUCTION BOARDS OF APPEALS  >  SUBCHAPTER 1. GENERAL PROVISIONS 

 

§ 5:23A-1.4 Post-appointment educational requirements for board members 
 
 

(a) Except as otherwise provided in (b) below, each regular or alternate member of a construction board of 

appeals, other than an alternate special member, shall be required to attend a general course for members 

of construction boards of appeals within 12 months of appointment or within 12 months of the 

announcement by the Department of Community Affairs of the availability of the course, whichever is later.  

At least two months' prior notice of any announcement of the availability of a course shall be given to all 

construction boards of appeals by the Department. 

(b) As an alternative to attending the general course for members of construction boards of appeals, a regular 

or alternate board member (other than an alternate special board member) may complete both the 

subcode official course and the fire official course offered by the Department of Community Affairs. 

(c) The Department of Community Affairs may require that board members satisfactorily complete more 

specialized training consistent with their duties as board members, including, without limitation, training 

concerning P.L. 1995, c.54 and P.L. 1999, c.11. Special members and alternate special members shall be 

required to attend training concerning P.L. 1995, c.54 and P.L. 1999, c.11 within 12 months of appointment 

or within 12 months of announcement by the Department of Community Affairs of the availability of the 

course, whichever is later. 

(d) Failure to comply with the requirements of this section shall be deemed good cause for removal by the 

appointing authority. 
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 New Jersey Register, Vol. 49 No. 11, June 5, 2017  
 
 

New Jersey Administrative Code  >  TITLE 5. COMMUNITY AFFAIRS  >  CHAPTER 23A. 
CONSTRUCTION BOARDS OF APPEALS  >  SUBCHAPTER 1. GENERAL PROVISIONS 

 

§ 5:23A-1.5 Board meetings 
 
 

(a) Board meetings shall be held as often as may be necessary in order to comply with time limits for board 

action established by statute or by this chapter, but in no case shall a board schedule meetings less 

frequently than once a month. 

1. Special meetings shall be scheduled when necessary by the chairperson of the board. Notice of any 

special meeting shall be given to all board members by telephone or fax transmission at least 48 hours 

prior to the time of the special meeting; provided, however, that notice of special meetings shall not be 

required to be given to special members of the board when the special meeting does not involve any 

cases arising under P.L. 1995, c.54 or P.L. 1999, c.11. 

2. Public notice of all scheduled and special meetings shall be given, and meetings shall be open to the 

public, as required by the Open Public Meetings Act (N.J.S.A. 10:4-6 et seq.). Additionally, copies of all 

notices of meetings shall be provided by each board to the Office of Regulatory Affairs. 

3. All hearings shall be recorded and tapes or transcripts shall be made available upon request at the 

expense of the requesting party. 

(b) If there is no business pending before a board, the chairperson may cancel a scheduled meeting.  Notice 

of any such cancellation shall, if time permits, be given to all members, by telephone or by fax 

transmission, at least 48 hours prior to the scheduled meeting time. 

(c) If there is no business pending before a board involving an appeal under P.L. 1995, c.54 or P.L. 1999, 

c.11, notice to that effect shall be given to the special members and any alternate special members, if time 

permits, by telephone or by fax transmission, at least 48 hours prior to the scheduled meeting. 

(d) The following apply to conflict situations: 

1. No person serving in any local enforcing agency shall participate as a board member in any case 

arising out of, or otherwise involving, that enforcing agency. 

2. No employee of a public entity shall participate as a board member in any case involving any property 

owned or leased by that public entity. 

3. No person shall participate as a board member in any case in which he or she has been involved as a 

supplier of services or materials, or has been involved in the preparation of plans or specifications, or 

has any other personal or financial interest. 

(e) Except as otherwise provided in (e)1 below, failure of a regular or special member to be present at more 

than 50 percent of all meetings of the board during any calendar year shall be considered good cause for 

removal by the appointing authority; provided, however, that any meeting during which the member would 

be disqualified from participating in all scheduled matters, pursuant to (d) above, or any meeting for which 

arrangements were made in advance, with the consent of the chairperson, for the substitution of an 

alternate, shall not be considered in computing attendance for purposes of this subsection. 
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1. The attendance of special members shall not be required at any meeting at which no appeals under 

P.L. 1995, c.54 or P.L. 1999, c.11 are scheduled to be heard, and any such meeting shall not be 

considered in computing the attendance of the special members. 
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 New Jersey Register, Vol. 49 No. 11, June 5, 2017  
 
 

New Jersey Administrative Code  >  TITLE 5. COMMUNITY AFFAIRS  >  CHAPTER 23A. 
CONSTRUCTION BOARDS OF APPEALS  >  SUBCHAPTER 2. BOARD PROCEDURES 

 

§ 5:23A-2.1 Hearing applications 
 
 

(a) A person who is aggrieved by any ruling, action, notice, order or decision of a local enforcing agency that 

enforces either the State Uniform Construction Code or the Uniform Fire Code, including, without limitation, 

any refusal to grant an application or any failure or refusal to act upon an application, but not including any 

order requiring the taking of emergency measures pursuant to  N.J.A.C. 5:23-2.32(b), may file an 

application for a hearing with the secretary of the construction board of appeals having jurisdiction. 

1. Any such application shall be filed by the 15th day after receipt by the person of written notice of the 

ruling, action, order or notice complained of, or, in the case of inaction by a local enforcing agency, by 

the 15th day after the expiration of the period allowed for action by the local enforcing agency. 

(b) In cases arising under P.L. 1995, c.54 or P.L. 1999, c.11, an applicant for approval who is aggrieved by 

any charge to an escrow account or a deposit by any municipal or municipal utilities authority or sewerage 

authority professional or consultant, or the cost of the installation of improvements estimated by the 

municipal or municipal utilities authority or sewerage authority engineer, may file an appeal with the county 

construction board of appeals. 

1. Any such appeal shall be filed within 45 days from receipt of the informational copy of the 

professional's voucher or the notice from the municipal or municipal utilities authority or sewerage 

authority engineer, as the case may be; provided, however, that if the professional has not supplied an 

applicant with an informational copy of the voucher, any appeal shall be filed within 60 days of receipt 

of the municipal statement of activity against the deposit or escrow account. 

2. An applicant may file an appeal regarding an ongoing series of charges by a professional during a 

period not exceeding six months to demonstrate that they represent a pattern of excessive or 

inaccurate charges; such charges need not be appealed individually. 

(c) The appeal shall be in writing and shall briefly set forth the appellant's position. It shall include the name 

and address of the applicant, the address of the building or site in question, and the permit number (if 

applicable), and shall reference the specific provision(s) of a statute or rule upon which the applicant is 

relying and set forth the extent and nature of the applicant's reliance upon such provision(s). The applicant 

may append to the written application any data or information that he or she may deem appropriate. In the 

case of an appeal arising under P.L. 1999, c.11, the applicant shall include a statement specifically 

outlining the dates, time and personnel in dispute. 

1. Upon receipt of a copy of the application for a hearing, the enforcing agency (or, in the case of an 

appeal under P.L. 1995, c.54 or P.L. 1999, c.11, the municipality, the municipal utilities authority or 

sewerage authority, the approving authority and/or professional) shall provide the construction board of 

appeals with a copy of the full record of the application below, including a detailed explanation of the 

reasons for denial of the applicant's request. 

(d) Simultaneously with the filing of any application for a hearing, the person filing the application shall provide 

a copy thereof to the local enforcing agency or, in the case of an appeal under P.L. 1995, c.54 or P.L. 

1999, c.11, to the municipality or municipal utilities authority or sewerage authority, the approving authority 



Page 9 of 15

N.J.A.C. 5:23A 

   

and any professional whose charge is the subject of the appeal. Proof of compliance with this requirement 

shall be filed with the board secretary. Such proof may be in the form of a certified mail receipt, a signed 

receipt for personal delivery or a sworn statement. 

(e) The application shall be accompanied by a fee in the sum of $ 50.00, or such other fee not exceeding $ 

100.00 as may be established by the county or municipal governing body having jurisdiction over the board 

or by interlocal agreement, as the case may be.  An application shall not be considered complete unless 

accompanied by the fee; provided, however, that the fee shall be waived where the application is based 

upon the failure of an enforcing agency to act within a required time frame. 
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 New Jersey Register, Vol. 49 No. 11, June 5, 2017  
 
 

New Jersey Administrative Code  >  TITLE 5. COMMUNITY AFFAIRS  >  CHAPTER 23A. 
CONSTRUCTION BOARDS OF APPEALS  >  SUBCHAPTER 2. BOARD PROCEDURES 

 

§ 5:23A-2.2 Hearing procedures 
 
 

(a) All parties to any dispute shall be accorded full opportunity to address the construction board of appeals, 

present testimony and examine and cross-examine witnesses, consistent with reasonable rules of 

procedure and due process. All testimony shall be under oath or affirmation. Parties shall be allowed to 

appear through legal counsel or public or corporate officers. Construction, subcode and fire officials may 

appear and testify on behalf of their local enforcing agencies. 

(b) A quorum of the board for cases arising under the State Uniform Construction Code Act or the Uniform Fire 

Safety Act shall consist of three regular and/or alternate members. A quorum of the board for cases arising 

under P.L. 1995, c.54 or P.L. 1999, c.11 shall consist of four regular and/or alternate and/or special 

members. 

(c) Except as otherwise provided in (d) below, when there are not five regular and/or alternate members 

present to consider an appeal, or if five regular and/or alternate members are present but a code discipline 

that is involved in a construction code case is not represented, or if no regular or alternate member who is 

certified as a fire official is present to hear a fire code case, or if either of the special members, or an 

alternate meeting the same qualifications requirement, is not present in a case arising under P.L. 1995, 

c.54 or P.L. 1999, c.11, either party shall be entitled to have the hearing adjourned. If neither party 

requests an adjournment, the case may be heard by the board if a quorum is present. 

1. In a case involving the elevator safety subcode, a party shall only have a right to an adjournment due 

to the absence of a board member having elevator subcode qualification if there is at least one regular 

or alternate member of the board who has such qualification. 

(d) No adjournment shall be granted without the consent of the local enforcing agency having jurisdiction in 

any case involving issues of life safety in an occupied building. If, in any such case, a quorum is not 

present, or a quorum is present but does not include either a representative of any construction code 

discipline that is required to be represented on the board and is involved in the case or a certified fire 

official, as the case may be, the case shall not be heard and the appeal shall be deemed to have been 

denied. 

(e) At the beginning of each hearing, the chairperson, or the person presiding in his or her absence, shall state 

for the record the statute under which the appeal is being brought, the nature and date of the action 

appealed from, the date the appeal was filed and the basis of the appeal. Thereafter, the matter shall 

proceed with the representative of the municipality or the professional hired by the municipality or 

municipal agency, as the case may be, explaining the basis for the action, ruling, order, notice or fee, as 

the case may be. The appellant, or his or her representative, shall then present the basis for his or her 

disagreement. 

1. Both parties shall be allowed to present witnesses and offer evidence and to examine and cross-

examine witnesses, consistent with principles of due process and fairness. Motions and objections may 

be filed in writing without the necessity of an appearance by the party, but written testimony not subject 

to cross-examination shall not be allowed; provided, however, that any writings that would be 
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admissible in a court of law shall not be deemed to be included within the prohibition of "written 

testimony." Any board member may question any witness at the conclusion of that witness' questioning 

by the parties. 

2. By having filed an appeal, a party shall be deemed to have consented to the entry upon the site of 

members and staff of the board. Any member who has visited a site subsequent to the filing of the 

appeal shall disclose that fact on the record prior to a party's presentation and shall be subject to 

questions from either party or any board member pertaining to the visit. A board member shall not, 

during the course of any such visit, engage in any discussion of issues involved in the case, and shall 

give a full account of any conversations that do take place in the course of any such visit as part of the 

disclosure of having visited the site. 

3. Neither the board nor any individual member shall discuss any case with either party, including the 

representative of a party, without the other party, or the representative of the other party, being 

present; provided, however, that this prohibition shall not apply to statements made on the record in a 

hearing of which the other party was given notice and the opportunity to participate. 

(f) In all cases, the board shall have the power to administer oaths and to issue subpoenas to compel the 

attendance of witnesses and the production of relevant evidence. The provisions of the "County and 

Municipal Investigations Law," P.L. 1953, c.38 (N.J.S.A. 2A:67A-1 et seq.) shall apply. 
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New Jersey Administrative Code  >  TITLE 5. COMMUNITY AFFAIRS  >  CHAPTER 23A. 
CONSTRUCTION BOARDS OF APPEALS  >  SUBCHAPTER 2. BOARD PROCEDURES 

 

§ 5:23A-2.3 Board decisions 
 
 

(a) Except as otherwise provided in (b) below, the construction board of appeals shall hear any appeal, render 

a decision thereon, and file its decision with a statement of the reasons therefore with the enforcing agency 

or, in the case of a matter arising under P.L. 1995, c.54 or P.L. 1999, c.11, with the municipality or 

approving authority or municipal utilities authority or sewerage authority, not later than 10 business days 

following submission of the appeal. In any case involving an appeal from an action, decision, notice or 

order of a local enforcing agency, the decision shall either affirm, reverse or modify the action, decision, 

notice or order of the enforcing agency or remand the matter to the enforcing agency for further action. In 

the case of any reversal, modification or remand, the board shall include in its statement of reasons the 

specific details of the nature and extent of the board's disagreement with the enforcing agency. 

1. The board shall provide copies of the decision, by certified or registered mail, to the applicant and to 

any other parties entitled to notice pursuant to  N.J.A.C. 5:23A-2.1(c). 

2. Copies of decisions shall be filed with the Department of Community Affairs within 10 business days of 

the issuance of the decision as follows: 

i. In cases arising under the State Uniform Construction Code Act or under P.L. 1995, c.54 or P.L. 

1999, c.11, with the Office of Regulatory Affairs of the Division of Codes and Standards; and 

ii. In cases arising under the Uniform Fire Safety Act, with the Division of Fire Safety. 

3. Copies of all board decisions shall be deemed to be public records and shall be available for public 

inspection at the offices of both the board and of any local enforcing agency or other governmental 

agency that is a party to a case. 

(b) With the consent of the applicant, the period of time for the board to issue its decision may be extended 

beyond 10 business days; provided, however, that in any case involving issues affecting life safety in an 

occupied building, any such extension shall also require the consent of the local enforcing agency. 

1. In any case involving the appeal of a fire code imminent hazard order issued pursuant to N.J.S.A. 
52:27D-208, the hearing shall be held, and the decision issued, within 48 hours of the receipt by the 

board of the request; provided, however, that if the hearing is not scheduled to be held within that 48 

hour period, the board secretary shall promptly so notify the applicant so that he or she may apply to 

the Department for an administrative hearing, as provided in N.J.S.A. 52:27D-208. 

(c) Failure by the board to hear an appeal and render and file a decision thereon within the time limits 

prescribed in this section shall be deemed to be a denial of the appeal. 

(d) Any party, including any enforcing agency, may appeal from a decision of a construction board of appeals 

to the Law Division of the Superior Court within the time allowed by the rules of court. 

1. The local enforcing agency shall immediately comply with the ruling of the construction board of 

appeals unless a stay is obtained either from the board or from the Superior Court. 
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(e) In all cases, decisions shall be based upon applicable statutory, rule and code provisions and upon the 

evidence presented and accepted by the board. 

1. Decisions shall be consistent with the intent of the applicable statutes and rules.  In matters arising 

under the State Uniform Construction Code Act, the board shall be bound by interpretations and 

bulletins issued by the Department of Community Affairs pursuant to  N.J.A.C. 5:23-3.9.  Copies of all 

such interpretations and bulletins shall be provided to all boards and enforcing agencies by the 

Department. 

(f) The failure of a party to appear or to present evidence shall not result automatically in a decision in favor of 

the other party. 

(g) The board may reduce a penalty that is under appeal if it is clearly excessive or may void it if it is found not 

to be authorized by statute or by rule.  The board shall specifically explain its reasoning in any case in 

which it reduces a penalty that is already below the maximum permitted and shall explain why the 

reduction is not likely to impede the deterrence of future violations.  In determining whether to reduce a 

penalty, the board shall consider the extra costs required of the local enforcing agency due to the actions 

or inaction of the appellant regarding compliance.  A valid penalty shall not be totally abated if the local 

enforcing agency demonstrates the lack of a good faith compliance effort on the part of the applicant prior 

to the imposition of the penalty. 

1. A penalty may not be reduced except to the extent that it is clearly excessive.  Any determination as to 

whether a penalty is excessive shall take into account the maximum amount of penalty that might have 

been imposed for the particular violation.  No reduction in the amount of a penalty may be made final 

unless the violation either has been abated by the time of the hearing or shall have been abated within 

30 days thereafter. 

2. On an appeal of a penalty, the penalty as originally assessed by the enforcing agency, unless 

unauthorized by statute or by rule, shall be automatically reinstituted if the violation remains unabated 

after 30 days following receipt by the applicant of the decision, unless an extension of time for 

abatement of the violation has been granted by the enforcing agency.  The board shall inform the 

appellant of these facts. 

3. On an appeal of a penalty, the appellant may not offer argument that the violation(s) for which the 

penalty was issued did not exist, and the board shall accept the existence of the violation(s) as having 

been proven, provided that a notice of the underlying violation has been served and either no timely 

appeal was filed or the violation notice was sustained on appeal. 

(h) On an appeal from a failure or refusal to issue a permit, the board may deny the appeal and return the 

matter to the enforcing agency for appropriate action or may direct the enforcing agency to grant the permit 

if the appellant is so entitled in accordance with the code.  If the board determines to direct that the permit 

be granted, the enforcing agency shall provide the board with any recommendations that it may have as to 

conditions or limitations.  The board shall either direct that these conditions or limitations be included or 

provide specific reasons for not doing so. 

(i) On an appeal relating to a variation or variance, as the case may be, the board may grant the variation or 

variance and shall impose such conditions as may be appropriate to comply with the intent and purpose of 

the applicable code. No variation or variance shall be granted absent proof that the applicant submitted the 

necessary application to the local enforcing agency and either the application was denied or no action was 

taken within the time allowed by the applicable rule (20 business days in Uniform Construction Code cases 

and 30 days in Uniform Fire Code cases). 

1. In Uniform Construction Code cases, the board shall be bound by the provisions of  N.J.A.C. 5:23-2.9. 

2. In Uniform Fire Code cases, the board shall be bound by the provisions of  N.J.A.C. 5:70-2.14. 

(j) A written decision shall contain the following: 
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1. A statement of the date the appellant received the notice, order, decision, informational copy of a 

voucher or municipal statement of activity against a deposit or escrow account being appealed, the 

date the appeal was filed, the appearances or absences of the parties and the board members 

participating; 

2. A statement of pertinent facts, as follows: 

i. In a Uniform Construction Code or Uniform Fire Code case, the statement shall include the type of 

use, the nature of the violation cited and of the action appealed, the basis of the appeal and the 

basis for the notice, order or decision.  A copy of the local enforcing agency's notice, order or 

decision shall be appended to the decision, unless to do so would be unduly burdensome, in which 

case the omission shall be explained. 

ii. In a P.L. 1995, c.54 or P.L. 1999, c.11 case, the statement shall include the nature of the service 

rendered to the municipality, municipal utilities authority or sewerage authority, the identification of 

the approving authority, the identification of the professional who rendered the service, the amount 

of time spent by the professional or other persons in rendering the service, the amount charged for 

the service, the amount of that charge that is in dispute and the basis of the dispute. A copy of the 

professional's voucher or the municipal or municipal utilities authority or sewerage authority 

statement of activity against the deposit or escrow account, whichever is applicable, shall be 

appended to the decision. 

3. A statement of the names and areas of expertise of any expert witnesses, the party on behalf of which 

each expert witness testified and whether any materials not in the record were used by the expert 

witness.  If so, the decision shall include copies or descriptions of such materials. 

4. In any case involving a penalty, the board shall state the maximum permissible penalty applicable and 

explain the reason for any reduction. 

5. The decision shall include the board's analysis of the case, including its understanding of the code 

provisions or other provisions of law applicable to the case. 

i. If, in a Uniform Construction Code or Uniform Fire Code case, the board determines to reverse or 

modify the action taken by a local enforcing agency, or to direct that action be taken by a local 

enforcing agency, it shall provide a specific and detailed explanation of the basis for its action, 

including reference to any technical code provisions relied upon. 

ii. In any case arising under P.L. 1995, c.54 or P.L. 1999, c.11, the board shall provide a specific and 

detailed explanation of its basis for a determination that a disputed charge either is or is not valid 

and of its basis for any modification of any charge. 

6. There shall be a statement of disposition containing the board's determination. 
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New Jersey Administrative Code  >  TITLE 5. COMMUNITY AFFAIRS  >  CHAPTER 23A. 
CONSTRUCTION BOARDS OF APPEALS  >  SUBCHAPTER 2. BOARD PROCEDURES 

 

§ 5:23A-2.4 Construction Board of Appeals: records retention 
 
 

(a) Copies of the following shall be retained; 

1. Applications to the Construction Board of Appeals and the Decisions of the Construction Board of 

Appeals, including any attachments to the applications or decisions, shall be retained for a period of at 

least seven years, or until the end of any known litigation, whichever is longer; and 

2. Recordings of proceedings (audio or video) shall be retained for at least one year. 



MORRIS COUNTY  
CONSTRUCTION BOARD OF APPEALS 

 
RULES OF PROCEDURES 

 
BOARD RULES REGARDING FILING OF APPEALS 
Appeals will be considered to be complete when a completed UCC form or similar 
facsimile thereof is received by the Secretary of the Board with the $100 filing fee 
(the fee is waived for failure to act on application for permit N.J.A.C.5:23A-2.1(e)).  
The appeal document must clearly indicate the action, which aggrieved the 
appellant. The appellant should provide copies of all pertinent documents to support 
the appeal. 
 
Pursuant to N.J.A.C. 5:23A-2.2(a) “Hearing procedures”  
All parties to any dispute shall be accorded full opportunity to address the 
construction board of appeals, present testimony and examine and cross-examine 
witnesses, consistent with reasonable rules or procedures and due process. All 
testimony shall be under oath or affirmation. Parties shall be allowed to appear 
through legal counsel or public or corporate officers. Construction, subcode and fire 
officials may appear and testify on behalf of their local enforcing agencies.  
 
In the event of an appeal filed by the contractor or agent and where the outcome of 
the appeal may require changes to the structure, systems or components, the entity 
filing the appeal shall, in the absence of the Owner of Record, provide proof, 
satisfactory to the Board, that the contractor or agent will be allowed access to the 
property or structure to implement any corrective action or repairs. In the case of a 
Request for Variation, the Contractor shall provide proof that the Owner of Record 
is in concurrence with the requested variation.  
 
Proof of Service if not on the documents submitted shall be provided by the Local 
Enforcing Agency with a full copy of the file documents from the Municipality.  For 
PL 1995 appeals, the Municipality must forward to the Board a copy of the full 
record of the application (N.J.A.C.5:23A-2.1c (1). 
 
Ten (10) sets of copies to be used at the hearing should be submitted to the Board 
within seven days prior to the hearing. 
 
All documents submitted to the board by either party must be copied to the 
adversarial party.  (N.J.A.C.5:23A-2.1(d)). 
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All documents submitted shall be in hard copy form, legible, and capable of 
additional reproduction in standard office equipment.  Partial plans and other 
incomplete documents will not be accepted for use at the hearing. 
 
BOARD RULES REGARDING SCHEDULING OF APPEALS AND 
ADJOURNMENTS 
 
Appeals are required to be heard by the Board within ten (10) business days.   
 
In general the Board has established a schedule of regular meetings held on a 
monthly basis to hear appeals. The appellant may sign a waiver to permit the hearing 
to be scheduled beyond the ten day period at a regularly scheduled meeting of the 
Board. Unless the waiver is granted, the hearing before the Board will be held on a 
“hear or dismiss” basis within the ten day period. 
 
Appeals involving the Uniform Construction Code (UCC) may be adjourned on 
the request of the Appellant for good reason, provided that there is not a life safety 
issue involving an occupied building with the outstanding violation notice. The 
Board may request the Local Enforcing Agency to concur on the request. 
 
Appeals involving the Uniform Fire Code (UFC) may be adjourned on the request 
of the Appellant, for good reason, but only with the written concurrence of the Local 
Enforcing Agency.   
 
In the case of an extended stay in a life safety or other matter posing a 
significant risk to the occupants, employees, visitors or public in general, the 
LEA may be requested to initiate an analysis that the continued operation or 
occupancy with the cited violations outstanding does not constitute an unreviewed 
safety question. 
 
Cases will be heard or dismissed at the third hearing scheduled by the Board to 
hear the appeal (second request to reschedule the appeal) unless extenuating 
circumstances can be demonstrated to the Board, or if for any reason the Board is 
unable to convene a forum of five members. The Board may require an appearance 
by the parties to address any such requests at the Boards discretion. 
 
In general, scheduling and notification of hearings will be by formal 
communication  however where extenuating circumstances exist, telephone and 
facsimile may be used to notify board members and persons involved in appeals 
provided that at least 48 hours’ notice is given (N.J.A.C.5:23A-1.5(a)1). 
 
Appeals will be scheduled in the order that they had been submitted, except in 
cases where an imminent hazard exists.  Imminent hazard cases are heard as a 
priority, and the Board may schedule a special hearing to decide the case promptly. 
 
The Board reserves the right to adjust the hearing schedule at the meeting to 
accommodate special needs. 
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BOARD RULES REGARDING WITHDRAWN CASES AND FEES 
Appeals should be withdrawn prior to 1:00 PM the day of the hearing.  Failure 
to do so may require the parties to put an appearance on the record as scheduled. 
 
The Board will only acknowledge a request to withdraw an appeal from the 
Appellant, authorized agent or Counsel for the Appellant. 
 
CONDUCT OF HEARING 
 
5:23A — 2.2 Hearing Procedures 
The hearing will begin with the Chairperson making opening remarks 
regarding: 
 Statue under which the appeal is being brought  
 The nature of the appeal 
 The date of the action appealed from 
 The basis of the appeal 
The Chairperson may request motions from the parties to the appeal regarding 
timeliness of the filing if it is unclear that the appeal was filed within the time limits 
prescribed by the regulations. 
 
The Chairperson will request an affirmation from the parties to the appeal that the 
matter is not being addressed in any other forum or jurisdiction. 
 
Municipal Enforcing Agency and Appellant will present all witnesses who may 
give evidence at the hearing. Witnesses to be sworn in. 
 
Opening Statement: Representative of the enforcing agency, the municipality, or 
the professional hired by the municipality or municipal agency, shall explain the 
basis for the action, ruling, order, notice or fee. 
 
Opening Statement: The appellant, or his or her representative, shall then present 
the basis for his or her disagreement. 
 
Municipal Enforcing Agency will then present their witnesses to testify, who will 
then be cross examined by the appellant and then by the Board in the order of 
presentation. 
 
Appellant will then present his or her witnesses to testify, who will then be cross 
examined by the Municipal Enforcing Agency and then by the Board in the order of 
presentation. 
 
Municipal Enforcing Agency will present closing argument. Since the Board has 
just heard the case, this is intended to highlight areas and may be waived. 
 
Appellant will present closing argument. Since Board has just heard the case, this 
is intended to highlight areas and may be waived. 
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There will be open discussion by the Board. In general the parties will not be allowed 
to provide additional testimony, comments or discussion regarding the Board’s 
discussion, except for extenuating cases where the Board seeks additional 
information.   
The Board will by motion, approved by a majority of the quorum, decide to uphold, 
modify, or reverse the action by the municipal official or provide any other decision 
as permitted by the regulations. 
 
All questions concerning the presentation of evidence will be ruled upon by the 
chair. Evidence will be liberally construed; however, all evidence must be relevant.  
Hearsay evidence will not be admitted nor will documents unique to the appeal 
unless the authority who prepared the document is presented and sworn in as a 
witness. 
 
Robert’s Rules of Order will control the procedures. The Board’s attorney will 
advise the Board or the chair on any legal procedures and is to render advice to the 
Board and to the chair and is not available to give advice to either appellant or the 
respondent on procedures. 
 
The Board will draft a resolution to be voted upon at the next meeting when 
sufficient members are present to act on the resolution. 
 
The Board’s attorney may prepare the resolution as directed by the Board. In the 
event that the Board prepares the resolution, the Board’s Attorney shall review and 
advise the Board of the adequacy of the resolution prior to the Boards adoption of 
same. 
 
The Board’s attorney shall, in his discretion, defend or prosecute any litigation, 
which may occur after a meeting of the Board and prior to the next meeting of the 
Board. 
 
All applicable federal and state statutes and administrative code provisions shall 
govern the Board’s action.  This Rules of Procedure embrace the regulations that 
govern the Board’s, and add local rules as required by the Board.  In the case of 
conflicts, the Regulations take precedence over local rules. 
 
The Board shall comply with N.J.S.A 10:4-8 (Open Public Meeting Act) and 
N.J.A.C 5:23A as well as all other applicable statutes when setting meeting dates. 
 
The Board reserves the right to relax any of these rules as deemed appropriate.   
 
 
 
 
 
Revised & Approved 3/23/2017  



MORRIS COUNTY CONSTRUCTION BOARD OF APPEALS 

 

Municipalities Represented (39)  

Five (5) Year Summary    2016              2017               2018               2019         2020  

Boonton  1     
Boonton Twp.      
Butler 1     
Chatham       
Chatham Borough       
Chester   1  1  
Chester Borough      
Denville   2 3  
Dover  1    
East Hanover 1  1 2 2 
Florham Park  1 2 2   
Hanover 3   4  
Harding 1   2 2 
Jefferson    1  
Kinnelon   1   
Lincoln Park   1  1 
Long Hill    1  
Madison 2 1  2  
Mendham     1  
Mendham Borough      
Mine Hill  2  1   
Montville 2   1  
Morris Plains      
Morris Twp. 1 2 3 1  
Morristown 2 1 1   
Mt. Arlington 1     
Mt. Olive 1   3 1 
Mountain Lakes      
Netcong      
Parsippany-Troy Hills 2 2 1 2 1 
Pequannock   1   
Randolph       
Riverdale      
Rockaway      1 
Rockaway Twp.  1    
Roxbury 2  1   
Victory Gardens      
Washington      1 
Wharton       
Essex County    1  1  
Somerset County 2 1 1 2 1 
Warren County   2   
Bergen County  2     
Passaic County   2     

TOTAL CASES:  27                13               18                27                        10 
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